f iy : 
Ma Se ru Soe alae tor 
yi ioe ‘ fe ; cas aHy ta Pe 

—— f 614 Segre 

—— pea ES. EW. 
—s a 
SS hes 
~*~ —— ; (f/ 4 rt he 
> ————— A £¢ -O3~ 

—— he core wee 
> SSS { . 

——— Sy 

> Behe {* 

<scumeastete 4 +? i 4 4 

oS Ff aaced batt as 
ae y : oy 

(o> ——— ing z Z 
oS! i , P tyes 

=— PASH! Aves . in Ba: yaa’ 
2 aca 
Oo) === 1; { 

—— ft { ; ; ; SETS obi 

= ety Ce a Die RO CoH pcre TR RE mare Ses oe Pes eo i jaik eh Sa: CS saint ce ree 

SSS ey z 4 , ; a 

| 


‘ fai 
fi 
Sa 
ee 
i jearhe 
: ret ‘ 
Ree tr ‘oe ? 
‘ ‘ i P re ibe® 
‘ 4 Pa: ) Pe ia € 
i f- if “a 
rt § ees taf 
j 
: , Bah ~ 
; AH ’ | ity 4 Ekg Ere a's in 
a} ak y r : Feaha pestss 33 L gop t2- a 
(stp ‘ 
" 1 * " 
i " 
i jth p 
Sah ore peat 
4 pe aed 
i yen’ 
4 iby 
; y 
) 2 . “ n Ps ; 
a ; ; ' 5 Ze ’ : Fe oe : Set saa 
; t } at a eabats ; 3 Y G ith : ES . abe tt his 7 
i, (i ata ; ree a ‘ tees ore Tet ates ' { ; pe AA TS 
: VA ‘ } : 204 E A Siac a Pesos) 
a a4 : 
fares be § Soe ety 
é verry Ss 
; i H 
4): » > 
KY 7 , 
t i i 
i ¢ ) 2 
4 aM i 
2 
14 : 
. 
a J 
1 4 a 
: 4 x >, Peeters 
F ; zy = Sik ees 
nebr hy ; ! ase 35 ins) gone 
; Sinaia 
; seo uaae 
» ¢ * 7) o-) 
- 7. t 


Digitized by the Internet Archive 
in 2022 with funding from 
University of Toronto 


https://archive.org/details/31/76111/665851 


sha a) 
a Nail 


Pet hag 
ae ae 


es 


7 
es 


Pind 
\ iineel AL 


iy ans 4 

i om : | + 

t Bibs 0 Sig Me | PY * at Ne ; 
| AL ee aed eee ne ete 


: 
a 
f 

i Ci 


ANNUAL REPORT 
1984-85 


CANADA LABOUR 
RELATIONS BOARD 


CANADA LABOUR RELATIONS BOARD 
Head Office 


C.D. Howe Building 
240 Sparks Street 
4th Floor West 
Ottawa, Ontario 
K1A 0X8 


Tel.: (613) 996-9466 
Telex: 053-4426 


ptimprine,, 


\) 4 
& ¢$ 
5 eh ¢ 


© Minister of Supply and Services Canada 1986 
Cat. No. LR1-1985 
ISBN 0-662-54463-3 


Regional Offices 


SL Ba EL AS STE aS NSPE IS 9 ESI OBS TE TBE RTI ON RI RRR Renee a 


Western Region 

1090 West Pender Street 
12th Floor 

Vancouver, B.C. 

V6E 2N7 


Tel.: (604) 666-6001 


Central Region 

One Lakeview Square 
155 Carlton Street 
Suite 1040 

Winnipeg, Manitoba 
R3C 3H8 


Tel.: (204) 949-3145 


Ontario Region 
Toronto-Dominion Centre 
P.O. Box 190 

Suite 1905 

19th Floor 

Toronto, Ontario 

M5K 1H6 


Tel.: (416) 973-3782 


Quebec Region 
Complexe Guy-Favreau 
200 Dorchester Blvd. West 
Suite 1202 

East Tower 

Montreal, Quebec 

H2Z 1X4 


Tel.: (514) 283-3258 
Telex: 05-25706 


Atlantic Region 
Queen Square 

45 Alderney Drive 
6th Floor 
Dartmouth, N.S. 
B2Y 2N6 


Tel.: (902) 426-7068 
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Canada 


Labour 
Relations C.D. Howe Building 
240 Sparks Street 
Board 4th Floor West 
Ottawa, Ontario 
K1A 0X8 
Conseil January 31, 1986 
Canadien des 
Relations du The Honourable Bill McKnight 
—_—_—_—_—_— Minister of Labour 
Travail Labour Canada 
Place du Portage, Phase II 
Hull, Quebec 
K1A OJ2 


Dear Mr. Minister: 


In accordance with the provisions of section 210 of the Canada Labour Code 
(Part V - Industrial Relations), | have the honour of submitting to you this Annual 
Report of the Canada Labour Relations Board on its activities for the year ending 
March 31st, 1985. 


Respectfully submitted, 


Marc Lapointe, Q.C. 
Chairman 


Office of the Chairman 
Cabinet du Président 
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Introduction 


The Canada Labour Relations Board, as presently 
constituted, came into existence on March 1, 1973. 
The amendments to the Code, which came into force 
on that date, replaced the pre-existing tripartite 
tribunal (which had included representatives of labour 
and management on a part-time basis) with a new 
non-representational tribunal of full-time appointees. 


The Board so created in 1973 was to operate 
independently from the Department of Labour and was 
required to submit its own Annual Report, distinct from 
the reports of the Minister of Labour. 


This is the twelfth Annual Report of the Canada Labour 
Relations Board. It covers the fiscal year April ‘st, 
1984 to March 31st, 1985 and contains up-to-date 
information on the organizational structure as well as 
administrative developments of interest to the public, 
and notes changes in the personnel of the Board. 


As in previous years, this issue provides statistical 
information and analysis of the workload carried by the 
Board during the fiscal year under review; detailed 
Statistical tables on several aspects of the Board’s 
functions; a review of the Board’s reasons for decision 
and of judicial reviews, and related proceedings of 
CLRB decisions. 
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Operation and Composition of the Board 


Jurisdiction 


The Canada Labour Relations Board has jurisdiction in 
all provinces and territories in relation to federal works, 
undertakings, or businesses within the legislative 
authority of the Parliament of Canada. Without 
attempting an exhaustive or legal definition of the 
jurisdiction of the Board, the following industries and 
activities are covered: 

e Air transportation 

e Banking 

¢ Broadcasting 

¢ Communications 

e Crown Corporations 

e Feed and grain 

e Longshoring 

e Northern Canada 

e Railways 


Road Transportation 
e Shipping 


Miscellaneous and those found not to be federal 
works or undertakings 


It is estimated that in excess of 600,000 employees are 
covered by the provisions of Part V of the Code. 


Board powers and functions 


The Canada Labour Relations Board is a quasi-judicial 
body with statutory and regulatory powers pertaining 
to the administration of Part V of the Canada Labour 
Code dealing with industrial relations. 


The Board also acts under Part IV of the Code, hearing 
appeals against safety rulings in cases where imminent 
danger has been alleged. It also rules on complaints by 
employees who believe they have been discriminated 
against or punished for exercising their rights in 
relation to safety. 


A significant part of the Board’s activities is concerned 
with the acquisition of bargaining rights by trade 
unions. Where the majority of employees in a bargain- 
ing unit which the Board finds to be appropriate for 
collective bargaining wishes to be represented by a 
trade union, the Board will grant certification to the 
union. 


Other determinations which the Board may make with 
respect to bargaining rights involve the revocation of 
trade union certifications, the review and amendment 
of certification orders where changes in the structure 
and operations of an employer’s business have 
occurred, where unions have merged, and where 
businesses have been sold or reorganized. 


The Board also hears and determines complaints of 
unfair labour practice against employers and unions, 
and has power to grant relief to successful complai- 
nants, including reinstatement and compensation 
where appropriate. 


The Canada Labour Code prohibits strikes and 
lockouts during the term of a collective agreement and 
until the mediation and conciliation assistance pro- 
vided by Labour Canada has been exhausted. Where 
an unlawful strike or lockout occurs or is anticipated, 
the Board has the power, on application, to issue 
cease and desist orders and to order employees to 
return to work. 


The Board also has the responsibility to interpret 
technological changes which may affect the terms and 
conditions of employment and the security of 
employees, and to exercise ancillary remedial author- 


ity. 


The Canada Labour Code provides that the Minister of 
Labour may refer to the Board a collective bargaining 
dispute involving the negotiation of a first collective 
agreement. Where such a matter has been referred, 
the Board may settle the terms and conditions of a first 
collective agreement on the parties. 


Certain violations of Part V of the Code are punishable 
by fines. In order to initiate a prosecution in the courts 
for such violations of the law, it is necessary to obtain 
the consent of the Board. 


Where there is a failure to comply with any order of the 
Board, the Board may, on application, file its order in 
the Federal Court of Canada. Once a Board order has 
been filed in the Federal Court, it is enforceable in the 
same manner as an order of that court. 


Composition of the Board 


Section 111(2) of the Code provides for a Chairman, 
from one to five Vice-Chairmen and from four to eight 
Board Members. Appointments to the Board are by 
Order-in-Council for terms of up to five years for Board 
Members and up to ten years for Chairman and Vice- 
Chairmen. 


The Members of the Board are full-time appointees 
with experience and knowledge of industrial relations 
and labour law. As members of a non-partisan Board, 
they are prohibited from holding any other remune- 
rated office or employment. (Although the Code was 
amended in 1984 to provide for the appointment of 
part-time Board Members to deal with safety cases 
under Part IV of the Code, no such part-time appoint- 
ments have been made or required). 


In the year under review, the Board consisted of the 
following persons. 


Chairman 
Marc Lapointe, Q.C. 


Mr. Lapointe is, and has been, Chairman of the Board 
since it was reorganized in 1973. He was a former 
senior partner in the legal firm of Lapointe, Levesque, 
Gagnon and Bertrand and Associates, in Montreal. In a 
span of over 25 years of private practice, Mr. Lapointe 
was legal adviser to a large number of unions, mainly in 
the province of Quebec but also across Canada. He 
was appointed Queen’s Counsel in 1964. A native of 
the province of Quebec, Mr. Lapointe is a graduate of 
the University of Montreal (B.A.). He holds a Bachelor 
of Civil Law degree from McGill University and a 
Master’s degree (Labour Law) from that university. He 
was a lecturer on labour legislation in the law faculties 
of both these universities for many years while practis- 
ing law. He is the author of numerous articles related to 
labour law. 


Vice-Chairmen 
Hugh R. Jamieson 


Mr. Jamieson has been a Member of the Board since 
1978 and was appointed Vice-Chairman in July 1982. 
Before coming to the Board, he was Vice-Chairman of 
the Manitoba Labour Relations Board for five years, 
administering the Manitoba Payment of Wages Act as 
well as the Labour Relations Act. During that time, he 
acted as Chairman of the Manitoba Labour Board 
during extended absences of the Chairman. Prior to 
1973, Mr. Jamieson had served as Deputy Registrar of 
the Manitoba Labour Relations Board and also as 
Labour Inspector of the Manitoba government involved 
in the investigation and mediation of labour disputes. 
Mr. Jamieson studied Public Administration at the 
University of Manitoba. 


Thomas M. Eberlee 


Prior to his appointment in August 1982, Mr. Eberlee 
was federal Deputy Minister of Labour for eight years. 
His public service career spans over twenty-five years 
in both the provincial (Ontario) and federal spheres. 
Before joining Labour Canada in 1974, he held several 
positions with the Ontario government, including that 
of Deputy Minister of Community and Social Services 
and Deputy Minister of Labour. He served on provincial 
cabinet committees and commissions on human rights, 
manpower training and labour management relations 
in the construction industry. He graduated from the 
University of Toronto with a degree in modern history. 


M. Brian Keller 


Mr. Keller was appointed in December 1982. He is a 
member of the Quebec Bar Association and was 
Assistant Director, Labour Relations (Research) at Bell 
Canada for four years prior to his appointment as Vice- 
Chairman of the Board. Since graduating in law from 
the University of Ottawa in 1972, he has worked in all 
aspects of labour relations: the Defence Research 
Board; the Treasury Board Secretariat; Privy Council; 
and as Senior Consultant with the Ottawa firm of 
Woods, Gardon and Company before joining Bell 
Canada in 1979. 


Serge Brault 


Mr. Brault was appointed in March 1984. Having 
obtained his B.A. and law degree at the University of 
Montreal, he was admitted to the Quebec Bar in 1971. 
Later he pursued specialized studies (Scholarship from 
the French government and the University of Quebec) 
at the Sorbonne in Paris (private law). In private 
practice, he concentrated on all aspects of labour law 
and was a member of the firm of Lariviére, Brault and 
Dury in Longueuil, Quebec, since 1974. In addition to 
his professional activities, Mr. Brault lectured in labour 
law and civil law at the University of Quebec in Mont- 
real and the University of Montreal. 


Members of the Board 
Lorne E. Shaffer 


Mr. Shaffer was first appointed to the Board in 1974 
and is serving a second five year term in the year under 


review. He was formerly Director of Industrial Relations 
of a major national transportation company. He has 
wide experience in labour relations as a labour- 
management consultant and_ practitioner with 
employer associations and national and international 
corporations. 


Jacques Archambault 


Mr. Archambault was first appointed to the Board in 
1976 and is presently serving a second five year term. 
He was, previously, a special assistant to the Minister 
of Labour and a member of the Policy Coordination 
Group of the Department of Labour. From 1948 to 
1972, he was a technical adviser to the Confederation 
of National Trade Unions. During his 24-year career 
with the CNTU, he was charged with the responsibility 
for several important assignments in various European 
countries, including membership on the committee on 
development of the World Confederation of Labour, 
National Co-chairman of the Canadian Coalition for 
Development, and labour adviser at the Canadian 
Embassy to the European Community (Brussels). A 
graduate of Laval University with a Bachelor of Arts 
and Masters in Social Science (industrial relations), Mr. 
Archambault was an active member of several impor- 
tant organizations in Quebec and in the federal govern- 
ment. 


James D. Abson 


First appointed to the Board in 1979, Mr. Abson is 
presently serving a second five year appointment. He 
has held senior positions in the field of industrial 
relations as Labour Relations Co-ordinator of the 
Ontario Federation of Construction Associations and 
Director of Organization of the Construction Labour 
Relations Association of Ontario. His labour relations 
experience has been focussed on the construction 
industry where he has been involved in such labour 
matters as jurisdictional conflict, union negotiations, 
recruitment, coordination of services for members and 
administration of collective agreements. He has also 
represented employers in arbitration. 


Victor E. Gannon 


Mr. Gannon was appointed in September 1980. A 
graduate from Loyola College, he has had an extensive 
Career in the railway industry in management develop- 
ment and structure, with an accent, in more recent 
years, on labour relations while being associated with 


the C.N. Mr. Gannon, during his career, has been 
involved with collective bargaining, interpretation of 
collective agreements, grievances, arbitration and 
strike settlements in Canada as well as abroad. 


Paul-Emile Chiasson 


Mr. Chiasson was appointed in October 1980. He 
holds academic degrees in commerce and common 
law. He has practised in both Bathurst and Moncton. 
As an appointed adjudicator under the Public Service 
Labour Relations Act for the province of New Bruns- 
wick, Mr. Chiasson has dealt with a number of cases 
under the provisions of that Act. He has been called 
upon, in the private sector, to arbitrate a number of 
grievances as a neutral chairman. 


Henriette Parent 


Mrs. Parent, from Montreal, was appointed in August 
1982. Mrs. Parent has extensive experience in the 
broadcasting industry at both the management and in 
labour relations levels. During her career with the Union 
des artistes and, more recently, with the CBC, Mrs. 
Parent has been involved with collective bargaining, 
interpretation of collective agreements, grievances and 
the administration and co-ordination of freelancers and 
contractual employees’ contracts within the CBC’s 
French network. 


Marguerite-Marie Galipeau 


Ms. Galipeau was appointed in January 1983. She was 
a lawyer with the Department of Justice before joining 
the Board. A graduate of the University of Ottawa with 
a Bachelor of Arts and Master’s in labour law, she 
began her career, following graduation in 1978, with 
the Department of Justice and was seconded to 
Treasury Board to represent it before the Public 
Service Staff Relations Board in a wide variety of 
labour disputes. A great part of her expertise in this 
area came from being assigned to disputes involving 
various unions acting as bargaining agents of 
employees of the Post Office Department. 


Staff of the Board and budget 


Apart from its adjudicative function, the Board’s 
operations may be broadly divided into the following 


areas: a) Administration, b) Operations, c) Legal 
Services. 


While the Chairman, Vice-Chairmen and Members of 
the Board are appointed by the Governor General in 
Council, the administrative field and support staff are 
civil service appointees. 


At the end of this fiscal year, the Board employed a 
total of 99 persons, including the Members of the 
Board, 73 at its headquarters in Ottawa and 26 in the 
regions. 


a) Administration 


The Administration Branch is responsible for the 
general administrative services of the Board. This 
includes the coordination of resources and expendi- 
tures, travel arrangements and the provision of suitable 
public hearing rooms across Canada. The branch has 
units responsible for accounting, purchasing, word 
processing, office equipment and provides library as 
well as publications and information services. 


b) Operations 


The Operations Branch undertakes investigation of 
applications and complaints through labour relations 


officers located in Ottawa and in five regional offices 
(Halifax, Montreal, Toronto, Winnipeg and Vancouver). 
These officers also have a role in the mediation of 
complaints and illegal strikes and lockouts. The 
settlement of these disputes eliminates the need and 
costs of public hearings and emphasizes the remedial 
aspect of the Board’s approach to these types of 
cases. It was recognized at the outset that more 
efficiency and responsiveness to the public could be 
attained if it were possible to delegate to the regions 
many responsibilities formerly available to clients 
through the Board’s headquarters in Ottawa. Starting 
in 1975, with a pilot project in the Vancouver regional 
office, parties were able to file all applications and 
other submissions in the region and to receive 
increased service on a variety of matters on a local 
basis from that office. Later extended to the Montreal 
and Toronto offices, the final phase of delegation to 
Winnipeg and Halifax was accomplished in 1983. 


c) Legal services 


This unit is composed of a Senior Legal Advisor, one 
Legal Assistant and support staff. Law students are 
employed to assist with research during the summer 
months. Outside counsel is engaged to represent the 
Board before the Federal and Supreme Courts of 
Canada as well as before provincial courts. 
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Board publications 


The Canada Labour Relations Board publishes the 
following: 


Decisions Information (‘‘di’’): published quarterly, 
di is a bilingual publication containing all Reasons for 
Decisions issued by the Board as well as summaries 
of applications and complaints disposed of by the 
Board over a given period, decision headnotes and 
Statistical tables; 


The Role of the Canada Labour Relations Board: 
this booklet describes in laymen’s terms the provi- 


sions of the Canada Labour Code and the Board’s 
practices. The booklet is available in both official 
languages; and 


Your Rights Under the Code: this booklet 
describes the rights and obligations of all persons 
and parties covered by Part V of the Canada Labour 
Code and outlines the procedures to be followed to 
file applications or complaints with the Board. It is 
available in both official languages. 


All of the Board’s publications may be obtained by 
calling, writing or visiting the Board’s offices. 


Financial statement 


Statement of Expenditures for the Year Ended March 31, 1985 
(With comparative figures for the year ended March 31, 1984) 


1985 1984 
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The Canada Labour Code (Part V - Industrial Relations) 


Following the recommendations of the Woods Task 
Force (Canadian Industrial Relations: The Report of 
the Task Force on Labour Relations (Ottawa: Privy 
Council Office, 1968)), Part V of the Canada Labour 
Code was repealed and reenacted by Chapter 18 of 
the Statutes of 1972. 


The Canada Labour Relations Board was reconstituted 
as an autonomous non-representational Board report- 
ing directly to Parliament through the Minister of 
Labour. 


Prior to these amendments, Part V of the Code dealt 
essentially and almost exclusively with the acquisition 
and termination of bargaining rights. The new Part V 
provided for additional duties and functions of the 
Board, which included: 


the investigation, mediation, hearing and determina- 
tion of complaints of unfair labour practices against 
employers, unions or their agents; 


the investigation and determination of applications 
respecting technological changes; 


applications for declaration of unlawful strikes or 
lockouts; 


e the determination of the rights and obligations of 
employers and bargaining agents in the case of 
mergers, amalgamations or sales of business; and 


e the determination of single bargaining units. 


The new Part V also extended bargaining rights to 
professional employees, dependent contractors and 
employees whose duties included the supervision of 
other employees. 


In 1978, Part V of the Canada Labour Code was 
further amended through Bill C-8 and the jurisdiction 
and powers of the Board were increased. Major 
features of the amendments to Part V included: 


¢ the provision for the expansion of the Board by up to 
three additional Vice-Chairmen; 


the discretion to order representation votes and 
related run-off votes; 


¢ the determination of the wishes of the majority of 
employees in a bargaining unit at the date of the 
application for certification or such other date which 
the Board considered appropriate; 


e the requirement for unions to fairly represent all 
members of the bargaining unit as well as a require- 
ment of fair and objective referral procedures by 
union hiring halls; 


e the settlement by the Board, on referral from the 
Minister of Labour, of the terms and conditions of 
first collective agreements; and 


e the requirement that a union or employer’s organiza- 
tion provide its members with an annual financial 
statement. 


Furthermore, the scope of the discretionary powers of 
the Board in dealing with illegal strikes or lockouts was 
broadened. The Board also acquired the function of 
granting consent to prosecute, formerly performed by 
the Minister of Labour. 


Finally, a new jurisdiction radically different from 
existing ones, was that granted to the Board under 
Part IV of the Code concerning dangerous or unsafe 
working conditions: the review of a safety officer's 
decision that a machine or place does not constitute a 
danger and the hearing of employees’ complaints 
alleging discriminatory treatment for exercising their 
rights in relation to safety. 


In the year under review, Bill C-34, An Act to Amend 
the Canada Labour Code and the Financial Adminis- 
tration Act, was proclaimed in force effective July 18, 
1984. 


The amendments to Part V of the Code included: 
¢ anew definition of ‘“dependent contractor’; 


e the extension of collective bargaining provisions to 
what the Minister deems major projects; 


e the provision for compulsory dues deduction from all 
employees in a bargaining unit by the employer, 
whether or not the employees are union members; 


e a rewording of the duty of fair representation 
provision; and 


the extension of the notice period for proposed 
technological change from 90 to 120 days prior to 
the effective date. In addition, an employer now 
must provide the bargaining agent, on request, with 
a detailed description of the nature of the technolog- 
ical change, with the names of employees likely to 
be affected. Finally, the Board may grant leave to 
the bargaining agent to serve notice to the employer 
to bargain concerning the proposed technological 
change. 


Finally, the appointment of part-time Board Members 
to assist the Board in carrying out its functions under 
Part IV of the Code is now permitted, and any Board 
Member can dispose of an uncontested application or 
matter referred to the Board. 


Activities — 1984-85 


Caseload 


In 1984-85, the Board received a total of 779 applica- 
tions and complaints, a slight increase over the number 
received in the previous year and a new record for the 
number of new cases in a year. 


Applications for certification and review, and com- 
plaints of unfair labour practice represent the majority 
of the Board’s new caseload, comprising 80% in the 
year under review. 


Applications for certification filed by trade unions 
increased by 21% over the previous year, continuing 
an upward trend in new certification cases begun in 
1983-84. On the other hand, complaints of unfair 
labour practice declined by 4%, and the number of 
applications for review, the majority of which involved 
amendments to existing bargaining units, declined by 
270. 


Fifty percent of the Board’s new work arose in the road 
transport (34% ) and air transport (16 % ) industries. 


The year 1984-85 saw a shift in the geographical 
origins of new cases away from the Pacific and Atlan- 
tic regions toward Central Canada. Quebec showed 
the sharpest increase in the number of new applica- 
tions, its caseload rising by 60 cases. 


In addition to the new cases which were received in 
1984-85, 322 were carried over from the previous 
year, making a total caseload before the Board of 
1,111. The Board disposed of 716 cases during the 
year, leaving 385 pending in various stages of investi- 
gation, mediation, hearing and deliberation at the end 
of the year. The overall time taken to process cases 
from date of filing to date of decision increased in 
1984-85 by ten days. 


The Board conducted hearings in 209 cases during 
1984-85, more than in any other year. These hearings 
consumed a total of 226 hearing days. In the previous 
year, the Board heard 167 cases involving 256 hearing 
days. In 1984-85, the Board conducted more hearings, 
but they were of shorter duration. Hearings were 
conducted in seven provinces and in the Yukon during 
the year, in communities ranging from Halifax, N.S., to 
Prince Rupert, B.C., and to Whitehorse, Yukon. 


Hearings were required in connection with 25% of 
decisions released during the year,_up from 20% in the 
previous year. 


The Board published Reasons for Decision in connec- 
tion with 51 cases. 
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Decisions of the Board are reviewable in the Federal 
Court of Appeal under section 28 of the Federal Court 
Act. In 1984-85, 31 decisions of the Board, or just over 
4%, were referred to the Federal Court of Appeal 
under that provision. The percentage of cases in 
review was the same as in the previous year. 


Twenty-eight reviews of Board decisions were dis- 
posed of by the Federal Court of Appeal in 1984-85. 
Two were granted, two were dismissed in part, eight 
were dismissed outright, and 15 were withdrawn. The 
Supreme Court of British Columbia made two deci- 
sions in connection with Board matters, and the 
Supreme Court of Canada reserved judgment in two 
cases. 


Details of these review cases may be found at page 45 
under the heading ‘‘Judicial Review and Related 
Proceedings’. 


Certifications 


The number of new applications for certification 
received by the Board in 1984-85 increased by 21.5% 
to 226, continuing the trend of the previous year during 
which applications for certification had increased by 
39%. Applications for certification comprised 29% of 
all applications received in the current year. 


The Board dealt with 191 applications during the year, 
and granted 115 certification orders affecting 6,865 
employees. Ninety percent of the certifications granted 
were for bargaining units of less than 100 employees, 
the median size being 19 employees. The Board 
conducted hearings in 33 cases, up from 15 in the 
previous year. Labour relations officers conducted 21 
representation votes to ascertain the wishes of 
employees in connection with these cases. 


Review applications 


The number of applications for review of Board 
decisions received during the year declined by 25% 
from the previous year, to 107. The Board dealt with 
125 review applications, a decrease of 8% from the 
previous year. 


Applications for review of Board orders or decisions 
are filed by parties or initiated by the Board for a 
variety of reasons and purposes. Consistent with 
experience in the past, the largest proportion of review 


cases dealt with during the year, 40%, involved 
amendments to the description of existing bargaining 
units, thereby extending bargaining rights to new 
employees. A further 26% involved reconsideration of 
previous Board decisions at the request of parties or 
on the Board’s own initiative. Changes to the names of 
parties on certification orders accounted for a further 
18% of review applications dealt with during the year. 


The Board conducted hearings in connection with 
24% of review applications it dealt with during 1984- 
85, a sharp increase from 7% in the previous year. 
Review applications comprised 12% of all cases heard 
during the year. 


Complaints 


The Board received 295 complaints during the year, a 
decrease of 4% from the previous year. One hundred 
and seventy-nine (61%) complaints were directed 
against employers, while 116 (30%) were directed 
against trade unions. 


The Board made determinations in 257 complaints 
during the year, compared with 282 in the previous 
year. One hundred and eight complaints were the 
subject of public hearings. 


The Board’s labour relations officers play a role in 
assisting parties to settle a complaint informally. 
During 1984-85, 67% of complaints of unfair labour 
practice were settled or withdrawn following the 
involvement of one of the Board’s officers. As a result, 
it was not necessary for the Board to conduct hearings 
and adjudicate in these complaints. 


Duty of fair representation complaints comprised one 
third of all complaints received during the year, a slight 
increase over the previous year. The proportion of duty 
of fair representation complaints settled or withdrawn 
following the involvement of a labour relations officer 
increased sharply to 60%, up from 40% in 1983-84. 


Overall, complaints of unfair labour practice comprise 
38% of all applications received, 36% of all cases 
disposed of and 52% of all cases in which public 
hearings were conducted. 


Of those complaints dealt with during the year, 65% 
were against employers, and 35% against trade 
unions. 


Only 5% of complainants were successful. 
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Revocation of bargaining rights 


The Board received 40 applications for revocation of 
bargaining rights, compared with 26 in 1983-84, more 
than any year except 1981-82. 


Of 33 applications disposed of, 20 were granted, nine 
were rejected and four were withdrawn. Fifteen votes 
were conducted among employees affected by 
applications for revocation, but no hearings were held. 


Unlawful strikes and lockouts 


The Board received 10 unlawful strike and lockout 
applications during the year, down from 18 in the 
previous year, and the smallest total since 1977-78. 


The Board disposed of nine such applications, eight 
involving alleged unlawful strike activity, and one 
involving an alleged unlawful lockout. Five applications 
were granted, two were rejected, and two were settled 
or withdrawn. The Board conducted nine hearings in 
connection with these cases. 


While the volume of unlawful strike and lockout 
applications is small, the need to deal with them on a 
expedited basis, regardless of their geographical 
origin, and the high incidence of hearings associated 
with these cases, combine to tax the Board’s 
resources far out of proportion to the number of actual 
cases. 


Sale of business 


The Board received 23 new applications relating to the 
determination of bargaining rights following a sale of 
business during the year, compared to 25 received 
during the previous year. 


The Board dealt with 20 such cases during the year, 
11 were granted, five were rejected, and four were 
withdrawn. 


Hearings were conducted in connection with eight 
cases. 


Declaration of single employer 


These applications arise where it is alleged that two or 
more employers exercise common control over 
employees. 


The Board received 20 such applications during 1983- 
84, the same number as in the previous year. 


The Board dealt with 22 common employer applica- 
tions, ten were granted, nine were rejected, and three 
were withdrawn. 


Hearings were held in connection with ten cases. 


Technological change 


The Board received seven technological change 
applications during the year, more than in any other 
year. The Board had received only 15 such applica- 
tions in the previous 11 years. 


The Board granted one application, rejected one. 
Three were withdrawn. 


One hearing was conducted. 


Safety of employees 


Ten applications involving the safety of employees 
were received during the year, one less than in the 
previous year. 
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The Board disposed of 11 safety matters during the 
year. Five were granted, two were rejected, and four 
were withdrawn. 


Eight hearings were held. 


Miscellaneous 


Of the remaining cases dealt with by the Board, 13 
were requests by employers to implement changes to 
terms and conditions of employment while applications 
for certification were pending, two were applications 
for an order that a bargaining agent is not entitled to 
represent a bargaining unit, two involved successor 
rights of trade unions, and 11 concerned the determi- 
nation of the existence of a collective agreement. 
Other miscellaneous applications include one for the 
settlement of the terms of a first collective agreement, 
one respecting exemption from payment of union dues 
on religious grounds, four for consent to institute a 
prosecution, eight for consent to file Board Orders in 
the Federal Court of Canada for enforcement, and one 
matter was referred to the Board by the Minister of 
Labour. 


Industries 


Air transportation 


This category includes aircraft pilots and flight attend- 
ants, passenger service agents, maintenance and 
ground workers, and others who are involved in the 
operation of airlines and supporting services. 


For the second year in a row, the number of new cases 
arising from this industry increased sharply, to a total 
of 128, or 16% of all new cases received by the Board 
in the year under review. As in the previous two years, 
the largest volume of new cases continued to be 
complaints of unfair labour practice, up by 16% over 
the previous year to a total of 64, or 50% of the 
industry caseload for 1984-85. 


The Board disposed of 120 applications in the industry 
in 1984-85. Seventeen new certification applications 
were granted, three were rejected and one was 
withdrawn. Of 63 complaints disposed of by the 
Board, 41 or 65% were withdrawn or settled with the 
assistance of a Board officer. Four complaints were 
granted with appropriate remedies, and 18 were 
rejected. Hearings were conducted in connection with 
33, or 52% of complaints in the industry. Fifty-one 
complaints in the industry disposed of during 1984-85 
were against employers (81%) while 12 were against 
trade unions. Four unlawful strike/lockout applications 
were dealt with in 1984-85, all of which required 
hearings; two such applications were granted. 


Banking 


The number of applications received by the Board rose 
to 53 during 1984-85, an increase of 39%. Seventeen 
applications for certification, almost double the 
previous year’s total, 14 applications for revocation 
and 14 complaints of unfair labour practice were 
received. 


The Board disposed of 47 applications during the year. 
The Board granted 14 applications for certification, 
seven applications for review and seven applications 
for revocation. Eleven complaints of unfair labour 
practice were dealt with, and violations of the Code 
were found in four cases, two against employers and 
two against trade unions. Six complaints were with- 
drawn or settled with the assistance of the Board’s 
labour relations officers. 


Much of the new certification work arose in the 
Toronto area. 
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Broadcasting 


The radio, television and cablevision sectors are 
reported under this industry heading. 


The number of new applications increased significantly 
during the year to a total of 59, an increase of 37%. 
The largest increase was in the number of new applica- 
tions for certification which increased by 50% to a 
total of 15. 


Forty-seven applications were dealt with by the Board 
during 1984-85. Twelve new certifications were 
granted, as were nine applications for review. Five of 
the six unfair labour practice complaints disposed of 
were withdrawn or settled with the assistance of a 
Board officer. 


Communications 


This industry heading includes certain telephone and 
telegraph companies, and overseas cable operations. 


Never very high, the caseload in this industry declined 
somewhat during 1984-85. Fifteen new applications 
were received, and 18 were disposed of. 


Complaints of unfair labour practice continue to 
comprise a significant portion of the caseload, as has 
been the case in previous years. Six complaints were 
disposed of during the year; two were withdrawn or 
settled with the assistance of a Board officer and four 
were rejected by the Board, no violations having been 
found. One unlawful strike/lockout application was 
granted. 


Crown corporations 


The number of new applications received by the Board 
was significantly lower than in the previous two years. 
The total number of new applications received was 36, 
compared with 56 in the previous year and 47 in 1982- 
83. 


The Board disposed of 38 matters affecting Crown 
Corporations including three applications for certifica- 
tion, 14 applications for review and three complaints of 
unfair labour practice. Sixteen of the 38 matters dealt 
with involved the Canada Post Corporation. 


Feed and grain 


Only 13 new applications affecting this industry were 
received in the year, down from 21 in the previous 
year. While last year’s total had included seven unlaw- 
ful strike applications, no such applications were 
received in 1984-85. 


Ten applications were disposed of during the year, one 
of which involved a technological change case at a 
newly opened state of the art grain elevator in the Port 
of Prince Rupert, B.C. A hearing was conducted at 
Prince Rupert in connection with this case. 


Longshoring 


Twenty-nine applications were received during 1984- 
85 and 28 were disposed of, these totals being slightly 
lower than the previous year. 


Included in the cases disposed of were six applications 
for certification, seven applications for review, and 13 
complaints of unfair labour practice. 


Railways 


A total of 64 applications was received in 1984-85, 
comparable to the number received in the previous two 
years. There was a sharp increase in the number of 
applications for certification, 18 compared to two in 
the previous year, arising from the breaking of the 
Canadian Council of Railway Shopcraft Employees and 
Allied Workers bargaining unit. Fifteen new applica- 
tions for certification resulted. 


The Board disposed of 45 matters during the year in 
the industry. It granted two applications for certifica- 
tion. Four applications for review were granted and six 
were rejected. The Board also disposed of a total of 26 
complaints of unfair labour practice, 24 against trade 
unions, and two against employers. Seven hearings 
were conducted in connection with these complaints. 
One violation of the Code was found, three complaints 
were rejected and 22 were withdrawn or settled with 
the assistance of a Labour Relations Officer. One 
unlawful strike application was granted and one was 
rejected. Hearings were required in both cases. 


Road transportation 


This industry traditionally produces the largest propor- 
tion of the Board’s overall caseload, and 1984-85 was 
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no exception. A total of 266 new applications and 
complaints were filed during the year, representing 
34% of all new applications received, an increase of 
12% over the previous year. Increases in all categories 
were recorded, notably in applications for certification, 
which increased significantly for the second year in a 
row. The number of new applications for certification in 
the industry has nearly doubled since 1982-83. 


During the year, the Board disposed of 235 cases in 
the road transportation industry and granted 37 new 
certifications. Five applications for certification were 
rejected, and 16 were withdrawn. Three hearings were 
required, and eight representation votes were con- 
ducted to ascertain the wishes of employees. The 
Board also granted 24 applications for review, rejected 
five, while three were withdrawn. 


The Board also dealt with 99 complaints of unfair 
labour practices in this industry during the year. Of 78 
complaints filed against employers, four were granted, 
16 were rejected, and 58 (74%) were withdrawn or 
settled with the assistance of a Board officer. Twenty 
complaints against employers required public hearings. 


In 21 complaints directed against trade unions, no 
violations of the Code were found. Twelve complaints 
were rejected and nine were withdrawn or settled with 
the assistance of a Board officer. Twelve hearings were 
required. 


For the second year in a row, there were no unlawful 
strike or lockout applications in the industry. 


Shipping 


The number of applications for certification received in 
this industry continued to rise, from ten in 1982-83, to 
22 in 1983-84 to 35 in the current year. 


The Board disposed of a total of 44 applications in the 
industry during the year, including 25 applications for 
certification. Of the 25 applications for certification 
dealt with, only four were successful, eight were 
rejected and 13 were withdrawn. No hearings were 
held in conjunction with these applications. 


Ten applications for review were dealt with in the 
industry. Four were granted, five were rejected and one 
was withdrawn. Two hearings were held. 


A total of seven complaints were dealt with, three 
against employers arid four against trade unions. None 
was successful. 


Northern Canada 


Unlike the situation in the provinces, the Board has 
jurisdiction over all industries in the Yukon Territory 
and the Northwest Territories. The mining, construc- 
tion, municipal administration, hospitality and road and 
waterborne transportation industries have traditionally 
provided the bulk of the Board’s northern caseload. 
Hard hit by the recession, the Yukon caseload has 
been limited in recent years, and the focus of the 
Board’s activities has shifted to the Northwest Territo- 
ries. 


The Board received only 26 applications during 1984- 
85, compared with 58 in the previous year and 39 in 
1982-83. On the other hand, 49 applications were 
disposed of, most being certification and review cases 
which had been carried over from the previous year. A 
large proportion of the caseload disposed of involved a 
“one time’ restructuring of bargaining units in the 
construction industry in the Northwest Territories in the 
context of a refinery expansion and pipeline project in 
the Norman Wells area, and is not indicative of a 
continuing source of caseload in northern Canada. 


One hearing concerning nine review cases in the 


construction industry in the Northwest Territories was 
conducted. 


Miscellaneous 


The Board dealt with 18 matters in this category during 
1984-85. 
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Eleven of the cases involved employees of Indian 
Bands and included two applications for certification 
(both granted), one application for review, two applica- 
tions for revocation, four complaints of unfair labour 
practice, one request for settlement of a first collective 
agreement and one request for filing of a Board Order 
in the Federal Court of Canada. 


The Board also dealt with applications involving the 
uranium mining, pipeline construction and_ fishing 
industries, and one matter concerned an international 
bridge. 


Non Federal 


Thirteen cases were found to be outside the jurisdic- 
tion of the Board and the applications were rejected. 
These cases included 11 applications for certification 
and two complaints of unfair labour practice. Three 
hearings were conducted in connection with these 
matters. 


Statistical summaries 


The charts which appear in the following pages provide 
additional detail about the Board’s caseload and 
activities in 1984-85. 


Table 1 


Applications Received by Type of Case 


Type of Case 


Review 

Certification 

Declaration of Single Employer 
Revocation 

Successor Rights 

Sale of Business 


Whether Employee covered by collective 
agreement 


Technological Change 


Illegal Work Stoppage 
Unfair Practice Complaint 
Safety 

Miscellaneous 


and by Region in 1984-85 


Atlantic Quebec Ontario 


i) 


Central Pacific 


Tables 


Total 
Canada 


Tables 


Table 2 


Applications Disposed of by Type of Case 
and by Region in 1984-85 


Total 
Type of Case Atlantic Quebec Ontario Central Pacific Canada 


Review 

Certification 

Declaration of Single Employer 
Revocation 

Successor Rights 

Sale of Business 


Whether Employee covered by collective 
agreement 


Technological Change 


Illegal Work Stoppage 
Unfair Practice 

Safety 

Miscellaneous 
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Table 3 ——— 
Nature of Cases Received by Industry 
in 1984-85 
Industry Cert. Review MRevoc. U.L.P.* Strikes Misc. Total 


Air Transport 
Banks 


Broadcasting 
Communications 
Feed & Grain 
Longshoring 


Railways 

Road Transport 
Shipping 

North Territories 
Crown Corp. 
Miscellaneous 
Non Federal 


Total 226 107 40 295 10 101 vf) 


* Unfair Labour Practice 
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Table 4 


Nature of Cases Disposed of by Industry 
in 1984-85 


Industry Cert. Review Revoc. U.L.P.* Strikes Misc. Total 


Air Transport 
Banks 
Broadcasting 
Communications 
Feed & Grain 


Longshoring 


Railways 

Road Transport 
Shipping 

North Territories 
Crown Corp. 
Miscellaneous 
Non Federal 


* Unfair Labour Practice 
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Table 5 
Size of Bargaining Units Certified in 1984-85 


Number of Number of 
Employees Applications % Cumulative % 


i 
oO 


0/10 
11/20 
21/30 
31/40 
41/50 
51/60 
61/70 
71/100 

101/130 
131/160 
161/190 
191 and over 


= FIND 
Co se 


8 
8 
6 
0 
2 
2 
0 
7 


Total alae’ 100.0 
Total number of employees affected: 6,865 


Median size of units is 19 employees 
Average size of units is 51 employees 
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Table 6 


Certification Applications Disposed of 
in 1984-85 


Total 
Number 

With- of Deci- Votes 

Industry Granted Rejected drawn sions Heard 


Air Transport 3 3 
Banks 14 1 — 15 —_— 1 
Broadcasting 12 2 2 16 1 2 
Communications — 2 = 2 — — 
Feed & Grain 1 —_— 1 Z — — 
Longshoring 1 5 — 6 3 1 
Railways 2 — — 2 — — 
Road Transport 37 5 16 58 3 8 
Shipping 4 8 13 25 — 2 
North Territories 22 2 1 25 — 4 
Crown Corp. 2 — 3 — — 


Miscellaneous 
Non Federal 


Total 115 36 40 191 12 At 


24 


Tables 


Table 7 


Review Applications Disposed of 
in 1984-85 


Total 
Number 
With- of Deci- 
Industry Granted Rejected drawn sions Heard 


Air Transport 
Banks 
Broadcasting 
Communications 
Feed Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North Territories 
Crown Corp. 
Miscellaneous 
Non Federal 


2 3 
3 2 
1 1 
4 3 
6 3 
5 3 
5 2 
2 9 
4 1 
1 1 
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Table 8 


Unfair Labour Practice Complaints Against Employers 
Disposed of in 1984-85 


Withdrawn/ 
Industry Granted Rejected Settled Total Heard 


Air Transport 
Banks 
Broadcasting 
Communications 
Feed & Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North Territories 


Crown Corp. 
Miscellaneous 
Non Federal 


Total 11 37 119 167 63 


26 


Tables 


Table 9 
Unfair Labour Practice Complaints Against Unions 
Disposed of in 1984-85 


Withdrawn / 
Industry Granted Rejected Settled Total Heard 


Air Transport 
Banks 
Broadcasting 
Communications 
Feed & Grain 
Longshoring 


ee) 


Railways 

Road Transport 
Shipping 

North Territories 
Crown Corp. 
Miscellaneous 
Non Federal 


ayy I} py et Ta (ay Ss 


Total 3 34 53 90 33 
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Table 10 


Unlawful Strike /Lockout Applications 
Disposed of in 1984-85 


Withdrawn / 
Industry Granted Rejected Settled Total Heard 


Air Transport 
Banks 
Broadcasting 
Communications 
Feed & Grain 
Longshoring 


Railways 

Road Transport 
Shipping 

North Territories 
Crown Corp. 
Miscellaneous 
Non Federal 


Total cS) 2 2 9 8 
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. Table 11 


Number of Cases Heard by Type of Case* 
in 1984-85 


Type of Case 


DEC a AUOMOlss MOI ENMNMOLOV.Cl a mute tee yb. cailet cet. cc ucisaonae ee cates heen: sortaack MSE R ed eae tant nansheemerelt | 
Revocation 


Sale of Business 


0 

1 

8 

Wiiethememployee: Covered by.Collective AGreGMe nt .sc-ccsccconnconaccnesswisaseakorconseeundentnosnhaedenssnnsaunnsraneegnntecsads 2 
1 

| 

8 


Technological Change 
Imposition of First Collective Agreement 
Illegal Work Stoppage 


COmealnmoiuc Miral ml aDOUrPlractiO’ fara ace ce paneer ork rete nibh natin, Aa gee staat teas ett arnt: 108 
SE ONSCHle OLE LOSCCULO A teeta atin lh re hdciin neta Ac hannah. a em eae dae ee ao At ees 2 
an OOumboa cOrderin FederaliC OUNLA meme tre nsec es eae matinee RA eau nn sa reote ant etn cokes 1 
SYZUIGIINA. 9 lee ths patie alee tenlonn Mine tone Mae, 28ns tee SOROS Ve RN nt kan erent Men at tet ee RCE MOeR Or ee  net nr 8 
Total 209 


* Figures represent number of cases where Board held a public hearing 
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Table 12 


Number of Days Spent in Hearing by Region 
in 1984-85 


No. of 
Region Hearing Days 


Atlantic 
Quebec 
Ontario 
Pacific 


Table 13 


Summary of Cases Carried Over, 
Received and Disposed of in 1984-85 


Carried With- Total Carried 
Over from drawn/ Disposed Over to 
Type of Case 1983-84 Received Granted Rejected Settled of 1985-86 


Review 

Certification 

Declaration of Single Employer 
Revocation 


Successor Rights 
Sale of Business 


Whether Employee Covered by 
Collective Agreement 


Technological change 
Illegal Work Stoppage 
Unfair Practice 

Safety 

Miscellaneous 
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Reasons for Decision 


The Canada Labour Relations Board releases deci- 
sions in two forms: published Reasons for Decision and 
letters. Letter-decisions are used when the Board 
considers the matter to be of real interest only to the 
parties involved. That is true of the majority of cases. 
Reasons for Decision are used when the Board consid- 
ers the matter to be of general interest to the labour 
relations community. In Reasons for Decision, the 
Board articulates its policy approaches and its inter- 
pretation of various provisions of the Canada Labour 
Code. Reasons for Decision are published in both 
Official languages in the Board’s own _ publication, 
Decisions/Information, cited as di. Some of these 
decisions are also published in report series which 
cover Canadian labour cases from all jurisdictions, i.e., 
the CCH Canadian Labour Law Reporter, cited as 
CLLC, and the Canadian Labour Relations Boards 
Reports (New Series), cited as CLRBR (NS). During 
1984-85, the Board issued 50 Reasons for Decision. 


Employer unfair labour practices 


Nine of the Reasons for Decision concerned allegations 
that employers had committed unfair labour practices. 


Three of the employer unfair labour practice decisions 
concerned layoffs or dismissals. In one decision, the 
Board found that the termination (layoff) of certain 
employees was designed to eliminate the possibility of 
a union becoming organized and was _ therefore 
contrary to subparagraph 184(3)(a)(i) of the Code. It 
found a further violation of the Code in the dismissal of 
one employee, because his union activity was found to 
be a motive for the dismissal.’ The Board ordered the 
company to withdraw the termination notice as well as 
to reinstate and compensate the dismissed employee. 


In another decision, complaints regarding dismissals 
were not upheld as the Board found that the measures 
taken in respect of the complainants resulted from the 
implementation of a reorganization by the Canada 
Post Corporation.’ 


In the last case, the Board upheld four unfair labour 
practice complaints concerning dismissals. The Board 
had no difficulty in finding that the proximate cause of 
the dismissals was union activities.° 


Three complaints involved allegations of employer 
interference in a trade union. One such unfair labour 
practice complaint concerned an allegation that the 
employer had contravened paragraph 184(1)(a) by 
contracting out part of its operations to another 
company. The Board decided that the contracting out 
did not constitute a contravention.* The Board was of 
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the view that the decision to contract out was based 
solely on economic considerations and was taken 
without anti-union animus. 


In one case involving the Ottawa-Carleton Regional 
Transit Commission,® the union complained that the 
employer had prohibited employees from soliciting 
union membership on company premises during non 
working hours and had prevented the wearing of union 
badges on their uniforms. The Board found that the 
Commission’s actions were not based on a compelling 
or justifiable business rationale. It therefore decided 
that there had been a contravention of paragraph 
184(1)(a). The Board also reviewed the jurisprudence 
relating to the employer prohibition of employee 
solicitation on the employer's premises during non 
working hours as well as the employer’s right to restrict 
the wearing of trade union insignia. 


The third unfair labour practice complaint under 
paragraph 184(1)(a) concerned certain changes 
effected during a collective bargaining period.® Subse- 
quent to CP Air's changes in crew complement and 
passenger services, the union complained that the 
changes constituted employer interference in a trade 
union. The Board found no interference within the 
meaning of paragraph 184(1)(a) since the collective 
agreement authorized CP Air to operate with the 
altered crew complements. Therefore, CP Air pos- 
sessed the requisite consent for the effective changes. 


In the Canadian Imperial Bank of Commerce 
decision,’ the Board found that the bank had commit- 
ted unfair labour practices by removing union literature 
placed on the chairs and desks of employees as well 
as by posting notices to the attention of empioyees 
indicating that solicitation was prohibited on bank 
premises. On the other hand, the Board found no 
violation in the bank refusing to deliver union mail to 
employees and in taking down union literature posted 
on its premises. In discussing remedies, the Board 
stated that the appropriate remedy must be tailored to 
the circumstances of each case and must be designed 
to redress any imbalance. 


The National Bank of Canada case® involved a 
complaint that the employer had violated subsection 
184(3) by refusing to hire a person because of union 
activities. The Board dismissed the complaint as it 
concluded that the employer had successfully dis- 
charged, by a preponderance of evidence, the burden 
of proof described in subsection 188(3). The Board, in 
determining not to award costs against the complai- 
nant, provided an in-depth review of the jurisprudence 
and practice relating to its policy of not awarding 
costs. 


In the Freight Emergency Service Ltd. case,° the 
Board decided that since the union’s applications 
under the single employer and sale of business provi- 
sions did not succeed, it was pointless to pursue the 
unfair labour practice complaints which were depend- 
ent on those other applications. 


In another case, an employee filed a complaint that the 
employer had committed an unfair labour practice in 
that the collective agreement does not permit arbitra- 
tion of the merits of a deregistration or termination. 
The Board found, however, that since de-registration 
could in fact be arbitrated, the complaint had no basis 
whatsoever. '° 


In Okanagan Helicopters Ltd., the association had 
filed a complaint with the Board alleging that the 
employers refusal to implement a Rand formula 
contravened section 184. Although the Board did not 
have the opportunity to address the merit of the 
complaint, the majority of the Board did find that the 
effect of the recently amended section 162(1), which 
provides a minimum union security, is immediate. "' 


Duty of fair representation 


Six of the Reasons for Decision concerned the duty of 
fair representation imposed on bargaining agents by 
section 136.1 of the Code. 


In five cases, the Board dismissed the complaints. In 
one case, a complaint was filed against the union for 
having negotiated a seniority clause allegedly detri- 
mental to the complainant.'? This complaint was 
lodged before section 136.1 was amended in July 
1984. The next text may mean that the duty of fair 
representation under section 136.1 no longer applies 
to collective bargaining. The Board decided that the 
former text was applicable when circumstances giving 
rise to a complaint occurred before July 18, 1984. The 
Board analysed the merits of the case but dismissed 
the complaint as there were no exceptional circum- 
stances present which would merit its intervention into 
the free collective bargaining system. 


In another complaint,'? an employee alleged that his 
union did not deal with him fairly and without discrimi- 
nation following his termination of employment from 
CP Air. Dismissal was due to the employee’s failure to 
furnish the employer with medical proof as to the 
nature of the disability which prevented him from 
working. The Board dismissed the complaint as it 
found that no grievance was submitted to the union 
and that the union had nevertheless done all it could 
on behalf of the complainant by arranging to have the 
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deadline for submitting his medical certificate changed 
twice and by arranging a meeting with the company. 


In arriving at its decision, the Board applied the 
doctrine of ‘‘clean hands’’ according to which an 
individual who claims breach of the duty of fair 
representation by his union must not, by his own 
actions, have so prejudiced his case that his union is 
put in the impossible position of defending him prop- 
erly. 


A third complaint arose when a casual longshoreman 
was deregistered or terminated.'* He complained that 
the collective agreement, by establishing the de- 
registration procedure for casual longshoremen who 
are not permitted to be union members, ‘‘allows 
distinguishing among classes of employees because 
they are not union members” and thereby fails to 
comply with section 136.1. The Board found that the 
granting of preference to union members in a collective 
agreement is not per se outside the letter and spirit of 
section 136.1. The Board concluded that the union 
had fully considered the complainant’s grievance 
within the requirements of the Code and dismissed the 
complaint. 


One complaint centered on the quality of the union’s 
representation throughout the grievance process, 
including arbitration.'* The Board said that section 
136.1 ought not to be stretched to accommodate 
challenges to the quality or level of expertise in a 
union’s representation of a person in arbitration when 
it is clear that nothing improper has taken place. It 
examined the whole process and concluded that the 
union had lived up to its obligation under section 
1SGe1. 


The Jean-Paul Roy decision'® concerned an applica- 
tion for reconsideration of the Board’s previously 
ordered remedy for a breach of the duty of fair 
representation. Pursuant to a complaint lodged by an 
employee for a breach of duty of fair representation, 
the Board had ordered that a grievance be submitted 
to arbitration and that any compensation up to the 
time of its decision should be borne by the union. The 
union alleged that the Board had made a fundamental 
error in labour relations policy in requiring the union 
alone to bear the compensation. The application was 
submitted twenty-two months after the Board’s initial 
order. The Board held that the application was not 
made within a reasonable period and was therefore 
dismissed. 


The Board has consistently made it clear that time is of 
the essence when applications for reconsideration are 
involved. The Board earlier stated that an interval of 
more than two months was clearly untimely. The Board 


declared that, only in very extraordinary circum- 
stances, would it entertain a review application almost 
two years after the fact, as was the case with the 
present application. It was reiterated that the filing of 
an application for judicial review has no legal effect on 
a Board order or decision nor does it excuse the 
untimeliness of a late reconsideration application. The 
circumstances of this case did not warrant the Board’s 
departure from its time limit rule of approximately three 
weeks from receipt of the Board’s decision. Another 
factor which contributed to the Board’s decision not to 
exercise its discretion to allow such an _ untimely 
application concerned the applicant’s lack of ‘‘clean 
hands” and credibility because the applicant had 
ignored, for twenty months, the Board’s other order to 
refer the grievance to arbitration. 


Even though the timeliness issue did not require that 
the Board deal with the merits of the application, 
reasons were offered why it would have been dis- 
missed. The union argued that it is unfair that it be held 
responsible for the employer’s fault in dismissing an 
employee without just cause. The union relied on the 
employer’s testimony that the employee would have 
been reinstated if the union had taken up the issue with 
the employer. The Board rejected this argument by 
reasoning that the union’s failure to represent the 
employee superseded the employer’s dismissal with 
respect to liability for compensation. Lastly, the Board 
declined jurisdiction to comment upon the validity of 
the reference to arbitration, the appointment of the 
arbitrator, or the union’s role in the arbitration pro- 
ceeding. 


In the one decision where the Board granted the 
complaint,'’ an employee was fired on the grounds 
that he did not have the required qualifications. The 
complainant had been fired for a different reason one 
year before. In upholding the complaint, the Board 
ruled that the duty of fair representation also applies to 
an employee’s second firing. The Board found that the 
union did not investigate the facts of the second firing 
thoroughly and prejudged the complainant’s case as 
being hopeless. The remedy ordered was originally 
only against the union directly involved, but the Board 
itself recognized a problem in that this union was a 
member of a council of trade unions, the latter being 
the bargaining agent. The Board initiated a review of 
its earlier decision, and amended the order to make 
the union and the council jointly and severally liable to 
pay compensation to the complainant. '® 


Union unfair labour practices 


With regard to prohibitions relating to trade unions, the 
Board dealt with two such complaints. In one case," 
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during the course of its organizing campaign at the 
employer’s premises, union members used a variety of 
means to attempt to persuade employees to join the 
union. The Board found that the union violated para- 
graph 185(d) when it mailed letters to individual 
employees at work and used the employer’s internal 
mailing system. No violation was held to have been 
committed when the union, during nonworking hours, 
left envelopes for employees at work on their desks 
and chairs. 


It was also determined that while paragraph 185(d) of 
the Code was, prima facie, a violation of sections 2(b) 
and 2(d) of the Canadian Charter of Rights and 
Freedoms (freedom of expression and freedom of 
association), it is not invalid as it was found to be a 
reasonable limit ‘“‘prescribed by law as can be 
demonstrably justified in a free and democratic 
society” (section 1 of the Charter). 


The second complaint concerned the alleged violation 
of paragraphs 185(f) and (g) where an employee was 
expelled from the union because he actively par- 
ticipated in an organizing campaign on behalf of a rival 
trade union. The Board perceived the main issue to be 
the ability of a union to apply its internal discipline 
standards to a member who is exercising a right 
embodied in the Code, i.e., to be represented by a 
trade union of one’s choice. The Board dismissed the 
complaint and chose not to interfere in what is essen- 
tially an internal union matter. It found that the 
employee’s expulsion did not infringe on his rights 
under section 110 of the Code. The Board stated that 
when an employee exercises his right to join a union of 
his choice, he also subjects himself to the precepts of 
the union’s constitution. In so doing, he is bound by 
the discipline standards of the constitution as long as 
there is no evidence that such employee has been 
singled out for special treatment.?° 


Unlawful strikes 


Two of the Reasons for Decision involved applications 
by employers alleging that employees were engaged in 
an unlawful strike. 


In the first decision, the employer asked the Board for 
a declaration that there had been an unlawful strike 
and to issue an order prohibiting any unlawful strike in 
the future. The facts revealed that there had been a 
work stoppage in which locomotive engineers and train 
agents all claimed illness; however, the situation had 
since returned to normal. The Board concluded that 
the collective claim of illness amounted to an unlawful 
strike under the Code, but did not issue a formal order 


as the strike was over.*' The Board ordered the 
employer and unions to post its Reasons for Decision 
in order to inform the employees. 


The second decision concerned an application alleging 
that the union had declared or authorized an unlawful 
strike and that certain employees were participating in 
it by refusing to work overtime or to accept acting 
supervisory assignments. The Board concluded that 
this conduct constituted an unlawful strike contrary to 
section 180 of the Code.”* The order required the 
union to revoke its authorization of the unlawful strike 
and required its members to refrain from participating 
in the unlawful activities. 


The Board’s general policy regarding section 182 is 
that, whenever, at the time of hearing, the unlawful 
stoppage of work has ceased, the Board does not 
issue an order. In the present case, the overtime ban 
had been lifted on the first day of the hearing and the 
employees’ refusals to accept acting assignments were 
clearly thought by the union to be legal under the 
Code. Despite these factors, the Board nonetheless 
decided to issue an order for two reasons. First, the 
Board decided that an order would foster some 
semblance of order through the predictably difficult 
upcoming sessions of collective bargaining. Second, 
the Board issued the order so as to warn others who 
may be in similar bargaining positions and who use 
overtime bans as a bargaining tool. 


Certification and related matters 


Sixteen Reasons for Decision concerned certification 
and related matters. In half of these decisions, the 
principal issue concerned the determination of appro- 
priate bargaining units. 


In one decision pursuant to a review application, the 
Board initiated proprio motu (on its own motion) a 
review of a union’s certificate following the fragmenta- 
tion of the unit. The union then sought to have a group 
of supervisors included in its unit of technicians. The 
employer countered that these supervisors are not 
employees within the meaning of the Code. Upon 
considering the evidence, the Board determined that 
the supervisors in question were employees under the 
Code but concluded that it would be inappropriate to 
include them in the same unit of employees that they 
supervise.?° 


Two review applications were precipitated by corpo- 
rate re-organizations. In Canadian Pacific Limited,‘ 
after the merger of its signal and communications 
departments, the Board decided that the merging 
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technologies and integrated organizational structures 
called for a single bargaining unit. The Board also 
found that its decision did not infringe on the 
employees’ freedom of association as entrenched in 
subsection 110(1) of the Code and as guaranteed by 
the Charter. 


The other case involved the Canadian National Railway 
Company. Organizational changes prompted a review 
application which would have the effect of merging the 
applicant union’s unit with a smaller unit. The Board 
found that circumstances surrounding both bargaining 
units had changed significantly and that it was now 
appropriate to include some employees in the larger 
unit. The Board did not order a representation vote in 
this case because of the disparity in the size of the 
small groups being merged into much larger units.”° 


In the Pacific Western Airlines Ltd. decision,” the 
Board explained its policy regarding casual employees 
and the appropriateness of including them in a bar- 
gaining unit along with regular employees. In that 
particular case, the casuals, the majority of whom 
supported the union, were added to an existing unit. In 
another case, the Board took the opportunity to review 
its policy regarding the creation of national versus 
regional or local bargaining units. In this particular 
case,*’ the Board held that the facts merited a single 
national white collar bargaining unit and four regional 
blue collar units. 


The Board was also asked to amend a certification 
order respecting a school board on an Indian reserve 
by adding the Chief and Band Council members as the 
employer. The Board concluded that the Chief and 
Band Council were de facto acting as the employer 
along with the school board. Accordingly, the Board 
amended the certification order to add the Chief 
and/or Band Council as employer.*® In another case, 
an application for review was received for the purpose 
of reformulating in universal terms a certification order 
that was issued in 1972.79 


Another case involved bargaining rights in the con- 
struction industry in the District of Mackenzie in the 
Northwest Territories and, more specifically, at Nor- 
man Wells.°° In 1982, when applications for certifica- 
tion began to come in from trade unions seeking 
bargaining rights or reviews of existing certification 
orders to include the work at Norman Wells, the Board 
decided to take the opportunity to expand its policy of 
standardized craft jurisdictional bargaining units as 
adopted in Interior Contracting Company Limited 
(1979), 29 di 51; and [1979] 1 Can LRBR 248 (CLRB 
no. 174), affecting the Yukon Territory to the North- 
west Territories. 


As a result of jurisdictional differences between some 
trade unions over work as well as geographic areas, 
the Board was forced to issue interim certification 
orders on a project basis to permit collective bargain- 
ing to proceed for the project at Norman Wells while 
retaining jurisdiction to deal with the larger policy 
question of standardized craft bargaining units on a 
Territories-wide basis. A public hearing was conducted 
in July 1984 into those issues. 


In December 1983, the Board was asked to reconsider 
its decision to grant interim project certification orders. 
The applicant sought Territories-wide certificates for its 
craft jurisdiction affecting some eight employers 
involved at the Norman Wells project. The Board 
concluded that it made good labour relations sense to 
restrict the certification to the District of Mackenzie 
and to use the standard Alberta units. It amended the 
interim certificates granted at Norman Wells to cover 
the District of Mackenzie. 


The last review case concerned an application for 
amendment of existing Board orders so as to give the 
applicants geographical certification under section 132 
respecting employers engaged in loading and unload- 
ing ships at Hamilton and along the Welland Canal. A 
conventional application for certification was also 
submitted under section 124 in the event that the 
Board would dismiss the section 132 application. The 
Board refused the section 132 certification as there 
was no evidence of any pressing industrial relations 
advantage that would accrue.*' The file Covering the 
alternative application was returned to the Regional 
Director for further investigation and processing. 


Six Reasons for Decision concerned applications for 
certification. Two of these applications were dismissed 
for lack of constitutional jurisdiction. The first case 
concerned an uncontested application covering drivers 
and garage employees employed by a company 
engaged in leasing truck drivers and mechanics,** and 
the second case dealt with an application to represent 
taxi drivers.°° (See below for details of the constitu- 
tional issues). 


In the House of Commons decision,* an application 
for certification was filed for certain employees of the 
House. The Board itself raised, as a preliminary issue, 
the question of whether it had jurisdiction over the 
House of Commons. After receiving the submissions of 
the parties in which the union argued that the Board 
had jurisdiction and the House of Commons and 
Senate argued to the contrary, the Board found that 
Parliament was a business within the meaning of the 
Code. The Board rejected the claim that Parliamentary 
privilege ousted the Board’s jurisdiction and concluded 
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that, apart from crown employees, Part V of the Code 
covers all employees in federal jurisdiction. 


Two certification applications were dismissed as being 
premature. The first case dealt with a request for 
geographic certification under section 132 for all 
employers engaged in longshoring activity at two 
wharves in New Brunswick.*° The Board reviewed the 
situation in the longshoring industry at those New 
Brunswick locations and compared it with other 
locations which have been geographically certified and 
decided that the instant application was premature 
and should be dismissed. The Board considered, inter 
alia, that only two employers have even an elementary 
collective bargaining relationship with the applicant 
union; that there is no history of the employers bar- 
gaining together with the union to negotiate a collec- 
tive agreement; and that the work done by members of 
the applicant is only a small proportion of the total 
longshoring work undertaken in the designated geo- 
graphic area. 


The second case involved two successive applications 
for certification.°° The employees already were repre- 
sented by another local certified in 1983, but it had not 
yet entered into a collective agreement with the 
employer. The first application was filed before the 
expiration of the twelve month period provided by 
paragraph 124(2)(b) and therefore was dismissed as 
premature. The Board rejected the applicant’s request 
to withdraw the first application by reason of the well- 
established practice that withdrawal from proceedings 
before the Board is not automatic. This practice is all 
the more true with a certification application, since 
allowing a withdrawal would nullify section 31 of the 
Board’s Regulations which states that, in the case of a 
refused application, a six month period must elapse 
before the Board may consider a second application. 
Therefore, in light of section 31 of the Regulations and 
the dismissal of the first application, the second 
application was dismissed. 


The Board considered the status of a ‘“‘council of trade 
unions’’ in the MacCosham Van Lines (Canada) Ltd. 
decision.*’ It held that a council of trade unions is not 
as such automatically a trade union within the meaning 
of the Code. That status is only bestowed after certifi- 
cation under section 130 and then only for the pur- 
poses and scope of that certification. The section 119 
route may not be taken as a shortcut by a council of 
trade unions to obtain trade union status. 


Pursuant to an application to amend a previous 
certification order,*° incumbents of positions who were 
to be affected by being included in the amended order 
opposed the application. The Board considered it 
would be appropriate to include them in the unit even 


though they outnumbered the employees presently in 
the unit. On verification of the overall support for the 
union, the Board found that the union no longer 
enjoyed majority support and therefore dismissed the 
application for review. 


In another case,°° a complaint was filed alleging the 
violation of subsection 124(4) which provides for a 
freeze of conditions following the filing of an applica- 
tion for certification. The changes included the demo- 
tion of the complainant and a wage increase given to 
all employees following the application. The Board 
decided that the employer’s decision was consistent 
with its former practice, that it was applied in the same 
manner and that there was an absence of bad faith. 
Given this ‘“‘business as before’ determination, the 
complaint was dismissed. 


Finally, the Board dealt with an application for revoca- 
tion of certification filed pursuant to section 137 of the 
Code.*° The case raised the question as to whether the 
Board can allow this type of application when there is 
only one employee left in the unit. The Board con- 
cluded that the employee in a one-person unit can 
invoke section 137. The Board consequently revoked 
the respondent’s certification. 


Safety (Part IV of the Code) 


Section 82.1 of the Code gives an employee the right 
to refuse to work where the employee has reasonable 
cause to believe imminent danger is involved. Where 
the right to refuse is exercised, certain procedures 
must be followed and, if the matter remains 
unresolved, a safety officer makes a determination as 
to whether there is imminent danger. If the safety 
officer decides there is imminent danger, he may give 
directions to the employer, subject to review by the 
Canada Labour Relations Board. If the safety officer 
decides there is no imminent danger, the employee 
must return to work but can appeal the safety officer’s 
determination to the Board. A single member of the 
Board can hear such an appeal. 


For the first time, the Board reviewed, at an employer’s 
request, a safety officer's finding that a situation 
constituted a ‘“‘source of imminent danger’’.*’ The 
officer had directed Bell Canada employees to no 
longer climb, with spurs, a certain type of pole. The 
officer found that, due to the hardness of these poles, 
climbing them with spurs constituted a source of 
imminent danger. The Board decided to confirm the 
safety officer’s ruling. 


A second case turned on whether tobacco smoke in 
the workplace put an employee in imminent danger. 
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The Board confirmed the safety officer's decision that 
the employee was not in imminent danger.*? The Board 
concluded that section 82.1 could not be invoked to 
have the Board play the role of legislator of significant 
social change. 


The Board heard an application by complainants who 
alleged that their employer had violated paragraph 
97(1)(d) by taking disciplinary measures against them, 
because they had exercised their right to refuse to 
work under section 82.1 of the Code. As a result of a 
bomb threat, the complainants left their work station 
when the manager refused to have the building 
searched. The Board upheld the complaint by conclud- 
ing that the complainants had reasonable grounds to 
believe there was imminent danger.*° 


Finally, in the Snively decision,** a truck driver was 
discharged for refusing to drive a truck which he 
alleged had faulty brakes. The Board upheld the 
complaint filed pursuant to section 96.1 when it found 
the complainant had an abiding concern about his 
safety. The employer was ordered to reinstate the 
driver and to compensate him for lost wages and 
benefits. The Board addressed the reverse onus of 
proof in subsection 96.2(2) and held that since it did 
not involve an offence, it is not in violation of section 
11(d) of the Charter of Rights which guarantees the 
presumption of innocence to those charged with an 
offence. 


Sale of business 


Seven of the Reasons for Decision concerned succes- 
sorship applications under section 144 of the Code. 


In five cases, the Board concluded that there had been 
a sale of business. In the first decision,*® the union 
sought a section 144 declaration when the employer 
contracted out its truck wash and tire repair work and 
facilities to another company. In a companion case, 
the work and_ facilities contracted out involved 
mechanical maintenance of the trucks.*® The Board 
found that these transactions each constituted a sale 
of business and, in so doing, highlighted the difference 
between subcontracting and contracting out. 


In the Emde Trucking Ltd. case,*’ the Board declared 
a sale of business as the purchaser acquired the 
assets, customers, know-how and employees from the 
seller. Since the purchaser was viewed as_ having 
received a going concern, it was held that the pur- 
chaser was bound under the collective agreement and 
that the applicant union’s bargaining agent status 
survived the sale. 


The Board granted the declaration of a sale in North- 
ern-Loram Joint Venture,*® as there had been a 
direct transfer of employees, equipment, management, 
personnel, expertise, goodwill, as well as a continuity 
or nexus between the purchaser and seller. The Board 
came to the same conclusion in another case,*® when 
it found that the transfer of running rights, work, 
trucks, employees, management and _ goodwill 
amounted to a sale of part of a business. 


In one of the two cases which were found not to result 
in a sale of business, the Board took the opportunity to 
review the inconsistent jurisprudence relating to sale of 
business under the Code. The panel, in that instance, °° 
rejected the view that bargaining rights bestow a 
proprietary right over the work function performed by 
employees and a guarantee of permanence to that 
right regardless of which employees perform the work 
or how their employer came by the work. The panel 
further decided that, in their view, successor rights are 
not intended to apply to subcontracting, loss of 
business to a competitor, or cases of corporate 
dissolution. 


The last case involved a reconsideration decision by 
the Board. In a 1983 decision, the Board found that 
the loss of a contract pursuant to the tendering 
process constituted a sale of business. On review, a 
new quorum reheard the facts of the case and found 
that a loss of such a contract does not result in a sale 
of business.°' 


Single employer 


The Board had to deal with four section 133 applica- 
tions for declarations of single employer during 1984- 
85. Two applications were granted and two were 
refused. 


In one decision in which a declaration was granted, the 
Board stated that the purpose of the declaration 
should correspond with the purposes of the section, 
which is to prevent avoidance of obligations under the 
Code or to minimize the adverse effect of corporate 
multiplicity on existing bargaining rights. Declarations, 
therefore, will only be issued to cure some mischief, 
either real or pending.®? In the second decision, the 
section 133 application was not contested and a single 
employer declaration was issued.°° 


In one of the two single employer applications which 
were refused, the Board determined that one of the 
employers was no longer under federal jurisdiction. 
Accordingly, the Board had no jurisdiction to make a 
declaration with present or future effect. Without 
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deciding whether it had jurisdiction to make a declara- 
tion under section 133 with retrospective effect only, 
the Board dismissed the application, preferring to deal 
with the circumstances of the case under the sale of 
business provisions of the Code.°** 


The Board also dismissed a union’s application for a 
declaration of a single employer in the Freight Emer- 
gency Service Ltd. case.°° The Board held that 
section 133 could not succeed because of the total 
lack of commonality between the companies in an 
ownership sense as well as the fact that one of the 
companies was no longer an employer under the Code 
when the union brought its application. 


Federal versus Provincial constitutional 


jurisdiction 


In five Reasons for Decision, the Board was called 
upon to determine whether the matter fell within 
federal or provincial constitutional jurisdiction. 


Where the issue is the constitutional jurisdiction of a 
particular subsidiary operation, the Board applies a 
threefold test which was enunciated in the Marathon 
Realty case.°® The questions that must be asked are: 


“First, is there a federal work, under- 
taking or business involved in the case 
at all? In most cases this question 
does not pose a major problem. ... 


The second question is, given that 
there is a federal work, undertaking or 
business in the picture, is doing the 
work under question, doing work upon 
or in connection with the operation of 
that federal work, undertaking or 
business? ... 


The third question which must be 
answered in the affirmative is: given 
that there is a federal work, undertak- 
ing or business and that the work in 
question is work upon or in connec- 
tion with that federal work, undertak- 
ing or business, can the employees in 
question be characterized as doing 
that work? This question is required 
because the nexus in section 108 is 
also to employees and is_ primarily 
concerned with the percentage of time 
an employee spends doing the work in 
question. ...”’ 


In two cases the Board, applying these tests, found 
that employers who had received contracts to do 
maintenance work on the trucks of an interprovincial 
trucking company on the premises of that interprovin- 
cial trucking company were under federal jurisdiction. 
In one case,°*’ the work involved the washing of trucks 
(including the interior of refrigerated trucks) and tire 
repair. In the other case,°® the work was the mechani- 
cal maintenance of the trucks. The Board concluded 
that maintenance of the core of a federal undertaking 
brings a business under federal jurisdiction, noting that 
the absence of any corporate connection to the 
principal federal undertaking is not determinative - 
what matters is the functional relationship between the 
two entities. 


In an uncontested application for certification, the 
Board proprio motu invited the applicant to establish 
the employer’s federal character.°? The Board decided 
that it lacked jurisdiction to hear the merits of the 
application because the employer is not a federal 
undertaking nor does it carry out activities upon or in 
connection with any federal undertaking. The Board 
stated that it could only decide whether it has proper 
jurisdiction on the basis of the evidence adduced. In 
this case, there was insufficient evidence adduced to 
show the presence of a federal work, undertaking or 
business. The company in question supplied drivers 
and mechanics to manufacturing companies transport- 
ing their own merchandise across provincial and 
national borders. 


The Board decided that it did not have the constitu- 
tional jurisdiction to deal with a section 161.1 com- 
plaint (a union’s duty of fair referral) in another case.® 
It was held that there was an absence of any substan- 
tial evidence connecting the portion of the union’s 
operations that was the subject of the complaint with 
any federal work, undertaking or business as contem- 
plated by section 108 of the Code. Despite the fact 
that the union does dispatch members to federal 
entities, this was held not to be sufficient to bring the 
complaint within the Board’s jurisdiction as there was 
nothing to show that the complainant could have been 
entitled to referral to a federal undertaking. 


In another decision,®' the issue of the Board’s jurisdic- 
tion was raised during an application for certification to 
represent certain drivers of the Ottawa Taxi Owners 
and Brokers Association. The Board reviewed the 
pertinent jurisprudence wherein it is indicated that the 
appropriate test to be applied is to determine whether 
the interprovincial portion of the business conducted 
by the employer is regular and continuous, even if 
quantitatively small. If the circumstances of the case 
meet the test, the business falls under federal jurisdic- 
tion. In the instant case, the Board was unable to 
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conclude that the present applications fell under the 
Board’s jurisdictional purview. 


Other decisions 


The Northern-Loram decision® considered section 
158 of the Code which concerns questions that may 
be referred to the Board that have already been 
referred to an arbitrator or arbitration board. The case 
involved some disputed work which two unions 
claimed to be the work of their members because it fell 
under their respective collective agreements. The union 
that had not been given the work filed a grievance and 
the employer made a reference to the Board. The 
Board concluded that there was an issue of the 
identification of employees bound by a collective 
agreement, so that the case was properly before the 
Board under section 158. The Board said its only role 
under section 158 was to answer the referred question 
and return the matter to the arbitrator. It indicated that 
questions under section 158 are matters of concurrent 
jurisdiction between the CLRB and arbitrators. On the 
merits, the Board found that the collective agreement 
of the union that had filed the grievance did not cover 
the employees doing the work in question. 


In one case, the union sought, inter alia, to have the 
Board determine that the commencement of opera- 
tions of a second grain terminal would constitute a 
technological change (section 151).°° Upon analysis, 
the Board determined that the second terminal would 
constitute a technological change. Accordingly, the 
Board found that the union’s certification extended to 
represent employees at the new terminal. The Board 
also dealt with the issue of the notice required pursu- 
ant to section 150 of the Code where a technological 
change is to be introduced. 


In one case, a panel of the Board reconsidered and 
reversed a previous decision of another panel.®* This 
reconsideration decision was, however, quashed by 
the Federal Court of Appeal. For details, see the 
subsection on ‘‘Certification and related matters’’ in 
the section on ‘“‘Judicial Review and Related Proceed- 
ings’’ at page 45 of this report. 


With regard to section 171.1, an inquiry was held by 
the Board to determine the advisability of settling the 
terms of a first collective agreement between the 
parties.©© Although the Board has only utilized the 
provisions of section 171.1 to impose a collective 
agreement on the parties three times in the past, the 
Board applied section 171.1 in this case. 


| 


| 


The Burrows case® dealt in part with the duty of fair 
referral (Section 161.1). The complainant alleged that 
the hiring rules as set out in a project agreement 
contradicted the working rules of his local. The Board 
found that section 161.1 was not violated by the fact 
that the project agreement modified certain referral 
rules of his local. The Board also found no evidence 
that the union had refused to dispatch the employee or 
that the employer had specifically requested him. 


Lastly, the Board dealt with one case concerning the 
duty to bargain collectively in good faith. In Nordair 
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Ltd.,°’ the union alleged that the employer had refused 
to bargain collectively in good faith and had refused to 
make every reasonable effort to enter into a collective 
agreement. The Board found that paragraph 148(a) 
had not been violated when it accepted the employer’s 
submission that it had no obligation to bargain 
because an impasse in bargaining existed which made 
the likelinood of a settlement unreasonable and 
unlikely. The Board nevertheless recommended the 
recommencement of collective bargaining as it was 
apparent during the hearing that the impasse no longer 
existed. 
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Judicial Review and Related Proceedings 


Statistics 


During the 1984-85 report year the Supreme Court of 
Canada issued judgment in the only two appeals 
pending before it.’ In both cases the Board’s decision 
was upheld in part and overturned in part. At the end 
of the year there were no further appeals pending 
before the Supreme Court of Canada, as it had denied 
leave to appeal in both of the other cases in which 
recourse to the Supreme Court of Canada had been 
sought.” 


In respect of applications to review and set aside 
Board decisions or orders under section 28 of the 
Federal Court Act, the Federal Court of Appeal 
rendered judgment in connection with only seven 
Board decisions.* In all but two instances, the Court 
issued reasons for judgment.* The Board’s decision 
was left intact in four of the cases,° was mostly upheld 
but overturned on one minor point in one case,® and 
was set aside in one case.’ In the remaining case, the 
section 28 application was dismissed as moot because 
the Board had itself rescinded the decision at issue.® In 
addition, one section 28 application was adjourned 
sine die.° Also, eighteen section 28 applications were 
withdrawn"° as was one appeal to the Court of Appeal 
from the refusal of the Trial Division to grant a stay of 
execution of a Board decision."' 


Two prohibition applications under section 18 of the 
Federal Court Act were dismissed by the Federal 
Court, Trial Division, because that Court had no 
jurisdiction.'"* The other proceedings in the Trial 
Division only indirectly involved the Board. One set of 
proceedings concerned an assessment of damages 
arising from a court imposed stay of execution of 
Board orders.'*? The other involved successful con- 
tempt proceedings brought by a union against an 
employer for failure to comply with a Board order filed 
with the Federal Court pursuant to section 123 of the 
Canada Labour Code." 


The British Columbia courts were involved in two 


decisions arising from a single case. The British 


Columbia Court of Appeal affirmed a decision in which 


the British Columbia Supreme Court had assumed 
jurisdiction over the validity of an arbitration board’s 


reference to the Board under section 158 of the 


Canada Labour Code.'® On the merits, the British 


Columbia Supreme Court quashed the arbitration 


_ board’s reference to the Board.'® An appeal of this 
_ decision is pending.” 
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Section 18 of the Federal Court Act 


When a party seeks judicial review of the Canada 
Labour Relations Board, it normally seeks to have a 
decision or order reviewed and set aside by the 
Federal Court of Appeal under section 28 of the 
Federal Court Act. In two cases during the year, it was 
reaffirmed that, because of section 122 of the Canada 
Labour Code, there is no recourse against the Board in 
the Federal Court, Trial Division, under section 18 of 
the Federal Court Act. Under section 18, the Trial 
Division is completely excluded from reviewing the 
Board, even if it is alleged that the employer in ques- 
tion does not fall under the jurisdiction of the Board, 
whether on constitutional grounds” or otherwise. '? The 
Code, and specifically section 122, contemplates 
review in the Federal Court of Appeal alone, in respect 
of final decisions or orders of the Board, on the 
grounds of a denial of natural justice or other excess of 
jurisdiction. 


Natural justice 


In four cases it had been alleged that the Board had 
violated the principles of natural justice. The Federal 
Court of Appeal summarily rejected the contention in 
all instances.*° 


In one case in which the issue was whether the Board 
had denied natural justice by not holding an oral 
hearing, the Court reaffirmed, in its reasons, that the 
Board is not required to hold an oral hearing. It need 
only give the parties a fair opportunity to present their 
case, which the Board had done. The case involved a 
review application in which the Board had been asked 
to add certain positions to an existing certification 
order.?' 


In this case, the Board had sought to make submis- 
sions to the Court to the effect that the Board was not 
required by statute to hold an oral hearing. The Court 
questioned the Board’s standing to make such 
representations on an issue of natural justice. The 
Board argued that a recent decision of the Supreme 
Court of Canada recognized a tribunal's standing to 
argue an issue of natural justice if it raised an issue of 
statutory interpretation.2? The Federal Court of Appeal 
vehemently rejected the argument that the Board’s 
standing could be so justified and denied the Board 
any opportunity to make submissions on the natural 
justice issue. In the Court’s view, in the absence of 
specific statutory authority conferring a broader 
standing on the Board, the Board was only entitled to 
make submissions on the Board’s jurisdiction to make 
the order in question. 


eo eNOS aR ETE NI SOR EN 


Alleged excess of jurisdiction 


Section 122 of the Canada Labour Code gives the 
Board the final say on issues of law and fact. Only an 
excess of jurisdiction enables a court to overturn a 
Board decision. The determination of what constitutes 
a jurisdictional error has been a perplexing issue. 


e Certification and related matters 


The most complex set of court proceedings during the 
year began with a number of certification and review 
applications to the Board respecting freelancers in the 
broadcasting industry. The Board decided that the 
freelancers in question were employees within the 
meaning of the Code, but dismissed the certification 
applications seeking a freelancer only bargaining unit. 
Instead, the Board added the freelancers to a number 
of existing bargaining units according to the particular 
job functions. It also did some further realignment of 
bargaining units. A vote that had been held among the 
freelancers was never counted.*° This first decision of 
the Board gave rise to a number of section 28 applica- 
tions.*4 


In this first decision the Board had indicated in passing 
in its reasons that the persons added to a bargaining 
unit would be bound by the collective agreement in 
force in the bargaining unit to which they were added - 
they would not bring any previous collective agreement 
with them. This subsequently became a major dispute 
among the parties, and they returned to the Board. In 
its second decision the Board altered its original 
position. The panel concluded that added employees 
who had previously been bound by a collective agree- 
ment brought that collective agreement with them, with 
the result of multiple collective agreements in a single 
bargaining unit.*° However, in response to an applica- 
tion for reconsideration, the second decision was 
rescinded by the Board. This third Board decision 
reverted back to the position in the first Board decision 
- issuing a declaration that the added employees were 
covered by the collective agreement of the bargaining 
unit to which they were added, such that there was 
only one collective agreement per bargaining unit.7° 
Both the second and third Board decisions also 
prompted section 28 applications. ?’ 


Over eight days of hearings, the Federal Court of 
Appeal heard all the section 28 applications involving 
the three Board decisions. The majority of the Court 
upheld the first Board decision.?° It concluded that the 
Board had not acted proprio motu (on its own motion) 
in revising the certificates, but indicated that in any 
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event the Board was entitled to act proprio motu under 
section 119. It concluded that the employee status 
issue was a matter within the Board’s jurisdiction, so 
that the Board’s decision could only be reviewed if the 
Board had given a patently unreasonable interpreta- 
tion to the legislation. The Court found no jurisdictional 
error here. The majority of the Court, on different 
bases, also found that the Board was acting within its 
jurisdiction in dealing with the issue of the representa- 
tive character of the enlarged bargaining units. 


The declaration about the applicable collective agree- 
ment contained in the third Board decision was set 
aside by the Court on a procedural point, on the basis 
that this issue concerning which collective agreement 
applied had not been brought before the Board in a 
valid proceeding. The Court held that subparagraph 
118(p)(vii) of the Code, which gives the Board power, 
in any proceeding before it, to decide whether any 
person is bound by a collective agreement, could only 
be used in the context of a proceeding launched under 
some other section of the Code. There could be no 
proceeding under paragraph 118(p) itself.22 The Court 
did not disturb that part of the third Board decision 
which had rescinded the second Board decision.°° 
Accordingly, the only thing left at the end of the Court 
proceedings was the first Board decision - with the 
stipulation that the added employees were bound by 
the collective agreement in the bargaining unit to which 
they had been added (which had been repeated in the 
now set aside declaration in the third decision of the 
Board). 


The only other certification related decisions of the 
Federal Court of Appeal were primarily concerned with 
allegations of a denial of natural justice which, as 
noted above, were rejected by the Court.°' One case, 
which concerned a review application in which the 
Board had added one position to an existing certifica- 
tion order, also involved a jurisdictional argument. The 
Court summarily rejected the employer's contention 
that the Board had exceeded its jurisdiction by basing © 
its decision on insufficient evidence. The Court found 
that the Board’s decision was amply supported by the 
evidence, and did not comment on the proposition that | 
insufficiency of evidence could give rise to the jurisdic- | 
tional error.%? | 


e Violations of the Code 


The Supreme Court of Canada was called upon to 
review the Board’s finding that a concerted refusal to 
work overtime, even assuming that overtime was 
voluntary under the collective agreement, amounted to 
a strike under the Code.** The Court held that the 


interpretation of the strike definition was a matter 
within the jurisdiction of the Board. The Court could 
only intervene if the Board gave a patently unreason- 
able interpretation, i.e., acted in bad faith. The Court 
could find no basis to disturb the Board’s finding. 


The Federal Court of Appeal similarly refused to 
interfere with the Board’s finding that an employer had 
committed an unfair labour practice when it proposed, 
at the end of a lawful strike, to keep strikebreakers at 
work and to recall strikers only as vacancies 
permitted.** The Federal Court of Appeal also sum- 
marily rejected, without reasons, the contention that 
the Board had exceeded its jurisdiction in finding that a 
union had not’ breached its duty of fair 
representation.°° 


¢ Sale of business 


The Supreme Court of Canada was asked to overturn 
a Board declaration of a sale of a business in circum- 
stances in which a bank, for anti-union reasons, closed 
a certified branch and moved employees to another 
branch.%° The Court unanimously rejected the argu- 
ment that this was an issue preliminary to the Board’s 
jurisdiction on which the Court could substitute its 
interpretation for that of the Board. Instead, the Court 
said that the Board was acting within its jurisdiction as 
long as it gave a reasonable interpretation to the 
meaning of sale of a business. The Court found the 
Board’s interpretation to be reasonable and so upheld 
the Board’s declaration. 


e Remedies 


The last mentioned case also involved a related unfair 
labour practice complaint in respect of which the 
Board had found a violation and had ordered extensive 
remedies. Before the Supreme Court of Canada only 
some of the remedies were at issue. The Board had 
found that the bank, in closing the certified branch to 
avoid the union, had also reaped a financial saving. It 
Ordered that sum to be put into a trust fund for the 
promotion of the objectives of the Code among bank 
employees generally. The Board had concluded that 
the closing of the branch would send a message to 
employees beyond those directly affected. Without 
making any comment on this finding, the Court simply 
Said that it could find no relationship between the 
consequences of the breach and the trust fund 
remedy. The trust fund was accordingly struck down 
by the Court. A letter which the Board had ordered to 
be sent to all bank employees, which included refer- 
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ence to the trust fund, was consequently also struck 
down. The majority of the Court also found other 
reasons for striking down the letter. Their interpretation 
of the letter was that the bank president was com- 
pelled to profess to believe in the objectives of the 
Code, even if he in fact did not. That was found to be 
punitive and an interference with freedom of expres- 
sion. They did not consider that the bank president 
was promising only to obey the law.°’ 


The Supreme Court of Canada struck down one of the 
Board’s remedies in another case as well.*® In the case 
in which the Board had found that the concerted 
refusal to work overtime constituted an illegal strike, 
the real dispute between the parties had been whether 
overtime under the collective agreement was voluntary 
or mandatory. As one of the remedies for the unlawful 
strike, the Board had ordered that an existing griev- 
ance on the issue be taken to arbitration. The Court 
accepted that the Board had reasonably concluded 
that it had the power to make such an order, but said 
this premise did not assist the Board. Because the 
relevant provisions described, listed, or limited the type 
of order the Board could make, they were provisions 
that “‘confer jurisdiction’, and the Board must be 
correct in its interpretation of them. Since the Court 
concluded that the Board was not correct in its 
interpretation, the remedy in question was struck 
down. 


By this decision the Supreme Court of Canada 
expanded the notion of jurisdictional error, and hence 
the possibility of Court intervention in relation to Board 
decisions. The Court drew a distinction, the precise 
delimitations of which remain uncertain, between 
statutory provisions which confer jurisdiction, on which . 
the Court’s view of correctness prevails, and statutory 
provisions which do not confer jurisdiction, on which 
any reasonable interpretation of the Board prevails. 
Only in respect of the latter type of provision is the 
Board’s specialized expertise recognized. The full 
ramifications of this development remain to be seen. 


The Federal Court of Appeal decided only one reme- 
dies case during the year.°° The Board had ordered the 
employer to re-offer a collective agreement proposal 
unaccompanied by a proposal which had originally 
been tied to it, but which the Board had found to be an 
unfair labour practice. The Court found the remedy to 
be within the Board’s powers under section 189 of the 
Code because it simply put the parties in the position 
they would have been in had there been no breach. In 
the same case the Board had ordered that promotions 
granted during a strike be cancelled. The Court did not 
see the connection between this and the breach, and 
so set aside this remedy. 


e Reconsideration procedures 


When an application under section 119 seeks recon- 
sideration of a decision on the basis that the Board 
erred on a significant issue of law or policy, and the 
Board decides to proceed with the application, it is 
normally heard by the Board sitting in plenary session. 
In one reconsideration application the panel seized 
with it did decide to refer the matter to a plenary. 
Exceptionally, that course was not practicable in the 
circumstances, and the original three person panel 
decided the reconsideration. It was argued in a section 
28 application that the failure of the plenary to decide 
the case was an excess of jurisdiction. The Court 
rejected this contention. The case was decided by a 
three person panel which, by law, is the Board. 
Whether the case should be heard by more than the 
minimum requirement of three is solely a matter for the 
Board to decide and does not go to its jurisdiction.*° 


Non-Review Proceedings 


The other court proceedings involving the Board did 
not result from attempts to have Board decisions 
reviewed, at least not directly. 


One case involved contempt proceedings taken 
against an employer by a union for failure to comply 
with a Board order requiring the reinstatement of four 
teachers employed by an Indian Band. The Federal 
Court, Trial Division, assessed substantial fines with jail 
terms in default. Since there was in fact default, short 
jails terms eventually followed.*' 


The Federal Court, Trial Division, was also called upon 
to assess damages arising from a court imposed stay 
of execution of Board orders. Some time ago, at the 
request of a union, the Federal Court, Trial Division, 
had imposed a stay of execution of Board orders 
requiring that one individual be admitted to the union 
and another individual be admitted to the ranks of 
cardmen (a step toward union membership). The stays 
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had been granted pending the union’s section 28 
applications.** In such cases, if the stayed order is 
subsequently upheld, there is an obligation on the 
applicant, in this case the union, to pay damages 
suffered due to non-enforcement of the order. In these 
cases the Federal Court of Appeal had lifted the 
stays,*? but subsequently set aside the Board’s 
orders.** The Supreme Court of Canada, however, 
ultimately restored the Board’s orders.*° Accordingly, 
damages arising out of the stays were owing from the 
union to the two complainants. The person who the 
Board had ordered be admitted to the union was able 
precisely to prove the monetary loss he had suffered 
from the non enforcement of the Board’s order. The 
other individual, however, was awarded only minimal 
damages because he was unable to prove and quan- 
tify his losses. *° 


The British Columbia courts became involved in the 
review of a reference to the Board by an arbitration 
board. The union involved claimed that the reference 
was invalid because it did not concern any of the 
questions covered by section 158. The union sought to 
have the referral to the Board quashed by the British 
Columbia Supreme Court. The Board had argued that 
the referral of the arbitration board, while being a 
decision of the arbitration board, was simultaneously a 
proceeding before the CLRB. Accordingly, the British 
Columbia courts either did not have or should not 
exercise jurisdiction in relation to such a Board pro- 
ceeding. The British Columbia Court of Appeal 
affirmed the decision of the British Columbia Supreme 
Court that the British Columbia courts had jurisdiction 
inasmuch as an arbitration board’s decision was at 
issue. Any decision to defer to the Board could not be 
made on a preliminary basis; it could only be made 
after the union had argued its case on the merits.*” 
When the case was heard by the British Columbia 
Supreme Court on the merits, the arbitration board’s 
reference to the Board was quashed because it was 
found to have been made too late, i.e., after the 
arbitration board had already decided the question 
referred.*® It was not decided whether the question fell 
within the scope of section 158. 
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C.D. Howe Building 
240 Sparks Street 
4th Floor West 
Ottawa, Ontario 
K1A 0X8 


January 31, 1987 


The Honourable Pierre Cadieux 
Minister of Labour 

Labour Canada 

Place du Portage 

Phase II 

Hull, Quebec 

K1A OJ2 


Dear Mr. Minister: 
In accordance with the provisions of section 210 of the Canada Labour Code 
(Part V - Industrial Relations), | have the honour of submitting to you this Annual 


Report of the Canada Labour Relations Board on its activities for the year ending 
March 31st, 1986. 


Respectfully submitted, 


Yfure 


Marc Lapointe, Q.C. 
Chairman 
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Introduction 


This thirteenth Annual Report of the Canada Labour 
Relations Board has been produced by CLRB staff and 
reviews the operations of the Board from April 1, 1985 
to March 31, 1986. It is designed to present Parliament 
with up-to-date information on the Board’s activities. 
Topics ranging from the Board’s operations, the 
Canada Labour Code, current labour relations issues 
before the Board, Court reviews of Board decisions 
and others are covered, but first an introduction to the 
CLRB is appropriate. 


The CLRB was created in 1973 under the Canada 
Labour Code (Part V - Industrial Relations), thereby 
replacing its forerunner of the same name. The “‘new’’ 
CLRB was established as a result of the studies and 
recommendations of the Woods Task Force on Labour 
Relations, (Canadian Industrial Relations: The 
Report of the Task Force on Labour Relations 
(Ottawa: Privy Council Office, 1968)). Based on this 
report, Parliament established the ‘“‘new’’ CLRB as an 
autonomous,  non-representational, | quasi-judicial 
tribunal with full-time members. The CLRB was then 
constituted as a ‘“‘department”’ within the meaning of 
the Financial Administration Act, independent of the 
Department of Labour. Parliament set out its philoso- 
phy of the CLRB’s major role in the preamble to the 
Canada Labour Code. It states in part, “‘... the Parlia- 
ment of Canada desires to continue and extend its 
support to labour and management in their coopera- 
tive efforts to develop good relations and constructive 
collective bargaining practices, and deems _ the 
development of good industrial relations to be in the 
best interests of Canada in ensuring a just share of the 
fruits of progress to all; ...” 


Once established, the CLRB set up its head office in 
Ottawa as required by Parliament. One of the first 
challenges faced by the CLRB was to overcome the 
problems involved in having jurisdiction in every 
province and territory in Canada. Therefore, the Board 
decided that in order to know its clients and provide 
‘reasonable access to its services, it had to travel. 


Therefore, when issues are brought before the CLRB 


which require it to hold a hearing, the Board will travel 


to a locale that is convenient to its clients. The Board 


continues to travel across all of Canada in order to 
hold hearings, to meet its clients and to remain 
informed of the issues faced by those clients. 


The Board is required to provide its services, including 
hearings to its clients, in both of Canada’s official 
languages. 


The CLRB decided to establish a permanent presence 
in the various regions of Canada in order to deal with 
its clients on a prompt and continuous basis. This was 
accomplished by having regional offices set up in 
Halifax, Montreal, Toronto, Winnipeg and Vancouver. 
These regional offices, together with the head office, 
provide the labour relations communities with staff that 
is trained and experienced to meet the demands 
placed upon them. The staff of the CLRB makes an 
effort to meet their clients and provide them with 
current information on the Board’s policies, procedures 
and decisions. The regional staff is also instrumental in 
keeping the Board abreast of regional issues and 
events which affect the various labour relations 
communities. 


In addition, the Board’s staff is involved in activities 
that can range from processing and investigating a 
certification application to resolving, as quickly as 
possible, an unlawful strike or lockout situation which 
could shut down one of Canada’s airports or railroads 
or the mail service. 


The Board’s work load is the direct result of the 
number of applications and complaints filed in any of 
its offices by various trade unions, employers and 
employees. The 1985-86 year saw the Board’s work 
load stabilize with 756 new cases being filed which 
added to the 385 cases pending at the end of the 
1984-85 year. By the end of the 1986 fiscal year, the 
Board was not only successful in reducing the pending 
case load to 365 cases, but also had disposed of 776 
cases, 60 more than the previous year. A detailed 
Statistical breakdown of the Board’s work load has 
been prepared and is incorporated within this Annual 
Report. 
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Operation and Composition of the Board 


Jurisdiction 


Constitutional jurisdiction over labour relations is 
primarily a provincial responsibility. At the federal level, 
however, the Canada Labour Relations Board has 
jurisdiction in all provinces and territories in relation to 
federal works, undertakings, or businesses within the 
legislative authority of the Parliament of Canada. In 
broad terms, the following industries and activities are 
covered: 

e Air transportation 

e Banking 

e Broadcasting 

¢ Communications 

e Crown Corporations 

e Flour and feed mills and grain elevators 

e Longshoring 


e Industries in the Northwest Territories and in the 


Yukon 
e Railways (interprovincial and international) 
e Road _ Transportation (interprovincial and 


international) 
e Shipping and Navigation 


e Miscellaneous works declared by Parliament to 
be to the general advantage of Canada 


An estimated 600,000 employees are covered by the 
provisions of Part V of the Canada Labour Code. In 
addition to its responsibilities under Part V of the Code 
(Industrial Relations), the Board is responsible for 
certain provisions of Part IV (Safety of Employees) as 
outlined further at page 4. 


Board powers and functions 


Part V of the Canada Labour Code establishes the 
Canada Labour Relations Board as a quasi-judicial 
body with statutory powers pertaining to the adminis- 
tration, interpretation and application of that part of 
the Canada Labour Code dealing with industrial 
relations. 


A significant part of the Board’s activities under Part V 
is concerned with the acquisition of bargaining rights 
by trade unions. Once the Board has satisfied itself 
that a majority of the employees in the bargaining unit 


support the trade union that has submitted a timely 


application for certification, it will grant certification to 
the requesting union. 


The Board may also make determinations with respect 
to the termination of bargaining rights, i.e. the revoca- 
tion of trade union certifications. It is also involved in 
the review and amendment of certification orders 
where changes in the structure and operations of an 
employer's business have occurred, where unions have 
merged, and where businesses have been sold or 
reorganized. 


Certain provisions of the Code prohibit strikes and 
lockouts during the term of a collective agreement and 
after the expiration of an agreement, until the media- 
tion and conciliation assistance provided by Labour 
Canada has been exhausted. Applications may be 
made where an unlawful strike or lockout occurs or is 
anticipated, following which the Board, after conduct- 
ing a public hearing, may exercise its power to issue 
cease and desist orders and to order employees or 
employers to resume normal operations. 


Both employers and unions are prohibited from 
engaging in unfair labour practices. When the Board is 
seized of a complaint of unfair labour practice it has 
extensive remedial authority and has power to grant 
relief to successful complainants, including reinstate- 
ment and compensation where appropriate. 


When technological changes are introduced during the 
life of a collective agreement, the Board has the 
responsibility of interpreting such changes as they may 
affect the terms and conditions of employment and the 
security of employees. In such cases, the Board is 
empowered to exercise ancillary remedial authority 
regarding the impact of the proposed changes. 


In special circumstances, the Minister of Labour can 
refer a contract dispute to the Board in relation to 
negotiations for a first collective agreement, when the 
Minister feels that further conciliation or mediation 
would not be helpful. Where such a matter has been 
referred, the Board may settle the terms and condi- 
tions of a first collective agreement which is binding on 
the parties for a period of one year. 


Part V of the Code provides for the imposition of fines 
by the courts for specific infractions; however such 
proceedings may not be initiated without the written 
consent of the Board. These prosecutions are 
extremely rare as there is a high degree of compliance. 
Also, the Code does not permit prosecution in respect 
of many violations over which the Board may exercise 
remedial powers. 


Orders of the Board are binding on the parties and a 
party to a proceeding may request that the Board file 
an Order in the Federal Court of Canada for enforce- 
ment purposes. The Board will do so provided that in 
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its opinion there is indication of failure or likelihood of 
failure to comply with the Order. Once a Board Order 
has been filed in the Federal Court, it is enforceable in 
the same manner as an Order of that court. 


The Board also has a limited involvement in safety 
matters under Part IV of the Code. It hears appeals 
against safety rulings in cases where danger has been 
alleged. It also rules on complaints by employees who 
believe they have been discriminated against or 
penalized for exercising their rights in relation to safety. 


Composition of the Board 


Section 111(2) of the Code provides that the Canada 
Labour Relations Board shall consist of a Chairman, 
from one to five Vice-Chairmen and from four to eight 
Board Members. Appointments to the Board are by 
Order-in-Council for terms of up to five years for Board 
Members and up to ten years for Chairman and Vice- 
Chairmen. 


The Members of the Board are full-time appointees 
with experience and knowledge of industrial relations 
and labour law. As members of a non-partisan Board, 
they are prohibited from holding any other remune- 
rated office or employment. (Although the Code was 
amended in 1984 to provide for the appointment of 
part-time Board Members to deal with safety cases 
under Part IV of the Code, no such part-time appoint- 
ments have been made up to this point in time). 


As stipulated in the legislation, the business of the 
Board must be transacted by not less than three 
Members, one of whom must be either the Chairman 
or a Vice-Chairman, except for a reference or com- 
plaint made to the Board pursuant to Part IV of the 
Canada Labour Code (Safety of Employees). In this 
regard, section 105.8 of Part IV provides that such 
cases may be disposed of by any Member of the 
Board. Another exception to the three-person panel is 
provided in section 115(1.1) of the Code and it is 
limited to uncontested matters. 


In the year under review, the Board consisted of the 
following persons. 


Chairman 
Marc Lapointe, Q.C. 


Chairman of the CLRB since its reorganization in 1973, 
Mr. Lapointe was formerly a senior partner in the legal 
firm of Lapointe, Levesque, Gagnon and Bertrand and 


Associates, in Montréal. In a 30-year period of private 
practice, Mr. Lapointe was legal adviser to a large 
number of unions, mainly in the province of Quebec 
but also across Canada. In 1964, he was appointed 
Queen’s Counsel. A native of the province of Quebec, 
Mr. Lapointe is a graduate of the University of Montréal 
(B.A.). He holds a Bachelor of Civil Law degree anda 
Master’s degree (Labour Law) from McGill University. 
He was a lecturer on labour legislation in the law 
faculties of both these universities for many years while 
practising law. He is the author of numerous articles 
related to labour law. 


Vice-Chairmen 
Hugh R. Jamieson 


A Member of the Board since 1978, Mr. Jamieson was 
appointed Vice-Chairman in July 1982. Before joining 
the Board, he was Vice-Chairman of the Manitoba 
Labour Relations Board for five years, administering 
the Manitoba Payment of Wages Act as well as the 
Labour Relations Act. During that time, he acted as 
Chairman of the Manitoba Labour Board during 
extended absences of the Chairman. Prior to 1973, 
Mr. Jamieson had served as Deputy Registrar of the 
Manitoba Labour Relations Board and also as Labour 
Inspector of the Manitoba government involved in the 
investigation and mediation of labour disputes. 
Mr. Jamieson studied Public Administration at the 
University of Manitoba. 


Thomas M. Eberlee 


Mr. Eberlee was federal Deputy Minister of Labour for 
eight years prior to his appointment in August 1982. 
His public service career spans over 25 years in both 
the provincial (Ontario) and federal spheres. Before 
joining Labour Canada in 1974, he held several 
positions with the Ontario government, including that 
of Deputy Minister of Community and Social Services 
and Deputy Minister of Labour. He served on provincial 
cabinet committees and commissions on human rights, 
manpower training and labour management relations 
in the construction industry. He graduated from the 
University of Toronto with a degree in modern history. 


M. Brian Keller 


Mr. Keller was appointed in December 1982. He 
became a member of the Quebec Bar Association in 
1972 after having obtained his B.A. from Sir George 


Williams University in 1968. Since graduating in law 
from the University of Ottawa in 1971, he has worked 
in all aspects of labour relations: the Defence Research 
Board; the Treasury Board Secretariat; Privy Council; 
and as Senior Consultant with the Ottawa firm of 
Woods, Gordon and Company. In 1979, Mr. Keller 
went into the private sector in the employment of Bell 
Canada, in Montréal, as Assistant Director, Labour 
Relations (Research). He occupied this position for 
four years prior to his appointment as Vice-Chairman 
of the Board. 


Serge Brault 


Mr. Brault was appointed in March 1984. Having 
obtained his B.A. and law degree at the University of 
Montréal, he was admitted to the Quebec Bar in 1971. 
Later he pursued specialized studies (Scholarship from 
the French government and the University of Quebec) 
at the Sorbonne in Paris (private law). He then went on 
to practice law with one of the member federations of 
the Confederation of National Trade Unions and in 
1974 went into private practice with the firm of Lari- 
viere, Brault and Dury where he concentrated on all 
aspects of labour law. In addition to his professional 
activities, Mr. Brault lectured in labour law and civil law 
at the University of Quebec in Montréal and the 
University of Montréal. 


Members of the Board 
Jacques Archambault 


Mr. Archambault was first appointed to the Board in 
1976 and is presently serving a second five-year term. 
He was, previously, a special assistant to the Minister 
of Labour and a member of the Policy Coordination 
Group of the Department of Labour. Prior to that, he 
was a technical adviser to the Confederation of 
National Trade Unions from 1948 to 1972. During his 
24-year career with the CNTU, he was charged with 
the responsibility for several important assignments in 
various European countries. He also headed delega- 


tions to Luxembourg, Milan and Rome as a member of 
_ the committee on development of the World Confed- 


eration of Labour. 


An active member of several 


important organizations in Quebec and in the Federal 


Government, Mr. 


Archambault was national co- 


chairman of the Canadian Coalition for Development 
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and labour adviser at the Canadian Embassy to the 


Canadian Mission to the European communities 
(Brussels). He is a graduate of Laval University with a 
Bachelor of Arts and a Master’s in Social Science 


_ (industrial relations). 


James D. Abson 


First appointed to the Board in 1979, Mr. Abson is 
presently serving a second five-year appointment. 
Throughout his career, he has held senior positions in 
the field of industrial relations as Labour Relations Co- 
ordinator of the Ontario Federation of Construction 
Associations and Director of Organization of the 
Construction Labour Relations Association of Ontario. 
His labour relations experience has been focussed on 
the construction industry where he has been involved 
in such labour matters as jurisdictional conflict, union 
negotiations, recruitment, coordination of services for 
members and administration of collective agreements. 
He has also represented employers in arbitration. 


Victor E. Gannon 


Mr. Gannon was appointed in September 1980. A 
graduate from Loyola College, he has had an extensive 
career in the railway industry in management develop- 
ment and structure, with an accent, in more recent 
years, on labour relations while being associated with 
the C.N. During his career, Mr. Gannon has been 
involved with collective bargaining, interpretation of 
collective agreements, grievances, arbitration and 
strike settlements in Canada as well as abroad. 


Henriette Parent 


Mrs. Parent, from Montréal, was appointed in August 
1982. She has extensive experience in the broadcast- 
ing industry at both the management and labour 
relations levels. During her career with the Union des 
Artistes and, more recently, with the CBC, Mrs. Parent 
has: been involved with collective bargaining, interpre- 
tation of collective agreements, grievances and the 
administration and co-ordination of freelancers and 
contractual employees’ contracts within the CBC’s 
French network. 


Marguerite-Marie Galipeau 


Ms. Galipeau was appointed in January 1983. Before 
joining the Board, she was a lawyer with the Depart- 
ment of Justice. A graduate of the University of Ottawa 
with a Bachelor of Arts and Master’s in labour law, she 
began her career, following graduation in 1978, with 
the Department of Justice and was seconded to 
Treasury Board to represent it before the Public 
Service Staff Relations Board in a wide variety of 
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labour disputes. A great part of her expertise in this 
area came from being assigned to disputes involving 
various unions acting as bargaining agents of Post 
Office Department employees. 


Paul-Emile Chiasson 


Mr. Chiasson was appointed in October 1980. He 
holds academic degrees in commerce and common 
law. He has practised in both Bathurst and Moncton. 
As an appointed adjudicator under the Public Service 
Labour Relations Act for the province of New Bruns- 
wick, Mr. Chiasson has dealt with a number of cases 
under the provisions of that Act. He has been called 
upon, in the private sector, to arbitrate a number of 
grievances as a neutral chairman. 


Linda M. Parsons 


At the time of her appointment in September 1985, 
Ms. Parsons was employed as a Public Affairs Officer 
with Labour Canada in Ottawa. She has had extensive 
experience in all aspects of industrial relations, namely 
in her previous employment with the Newfoundland 
Association of Public Employees and the Canadian 
Labour Congress. In addition, she is a past president 
of the St. John’s and District Labour Council and a 
former executive member of the Newfoundland and 
Labrador Federation of Labour. 


Calvin B. Davis 


Appointed in September 1985, Mr. Davis of Vancou- 
ver, B.C., was a part-time member of the B.C. Labour 
Relations Board. He was also employed as a 
researcher with the B.C. Construction Industry Health 
and Safety Council. A member of the International 
Association of Bridge, Structural and Ornamental Iron 
Workers’ Local 97 for fifteen years, he has worked in 
the field as a journeyman iron worker and general 
foreman. Active in the affairs of the union, he served in 
executive capacities and was a representative on the 
negotiating committee. Mr. Davis also served on 
various other committees regarding the iron working 
industry and was a union representative to the Vancou- 
ver and District Labour Council, Vancouver and District 
Building and Construction Trades Council, B.C. 
Federation of Labour conventions and_ British 
Columbia and Yukon Building Trades conventions. 


Staff of the Board and budget 


Apart from its adjudicative function, the Board's 
operations may be broadly divided into the following 
areas: a) Administration, b) Operations, c) Legal 
Services, d) Personnel. 


While the Chairman, Vice-Chairmen and Members of 
the Board are appointed by Order-in-Council, all other 
Board employees are public servants. 


At the end of this fiscal year, the Board employed a 
total of 101 persons, including the Members of the 
Board, 76 at its headquarters in Ottawa and 25 in the 
regions. 


a) Administration 


The Administration Branch is responsible for all 
aspects of the Board’s administrative support. This 
includes the overall coordination of corporate 
resources and the provision of essential services in the 
areas of accounting, purchasing, word processing, 
accommodation, and arranging hearing room facilities 
across Canada. It also makes available a well-stocked 
reference and research library as well as a competent 
publications services facility. 


b) Operations 


The Operations Branch undertakes investigation of 
applications and complaints through labour relations 
officers located in Ottawa and in five regional offices 
(Halifax, Montréal, Toronto, Winnipeg and Vancouver). 
These officers also have a role in the mediation of 
unfair labour practice complaints and illegal strikes and 
lockouts. The settlement of these complaints and 
disputes eliminates the need and expense of public 
hearings and emphasizes the remedial aspect of the 
Board’s approach to these types of cases. It was 
recognized at the outset that more efficiency and 
responsiveness to the public could be attained if it 
were possible to delegate to the regions most of the 
responsibilities formerly available to clients through the 
Board’s headquarters in Ottawa. Starting in 1975, with 
a pilot project in the Vancouver regional office, parties 
were able to file all applications and other submissions 
in the region and to receive increased service on a 
variety of matters on a local basis from that office. 
Later extended to the Montréal and Toronto offices, 
the final phase of delegation to Winnipeg and Halifax 
was accomplished in 1983. 


Organization Chart 
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In addition, this Branch assigns Clerks of the Board 
who are responsible for providing administrative 
services at public hearings across Canada. It also 
handles various types of enquiries from the public with 
respect to questions concerning matters before the 
Board, Part V of the Code as well as the Board's 
Regulations. 


c) Legal services 


This unit is composed of a Senior Legal Advisor, one 
Legal Assistant and support staff. Law students are 
employed to assist with research during the summer 
months. Outside counsel is engaged to represent the 
Board before the Federal and Supreme Courts of 
Canada as well as before provincial courts. 


d) Personnel 


This Branch is responsible for the Personnel services of 
the Board. This includes classification, staffing, staff 
relations, training and development, official languages 
and affirmative action programs as well as pay and 
benefits. It is also responsible for the conduct and 
integration of human resources planning within the 
framework of strategic, operational and work planning. 


Board publications 


The Canada Labour Relations Board publishes the 
following: 


e Decisions Information (‘‘di’’): published quarterly, 
di is a bilingual publication containing all Reasons for 
Decisions issued by the Board as well as summaries 
of applications and complaints disposed of by the 
Board over a given period, decision headnotes and 
statistical tables; 


e The Role of the Canada Labour Relations Board: 
this booklet, which is currently being revised, 
describes in laymen’s terms the provisions of the 
Canada Labour Code and the Board’s practices. 
The booklet is available in both official languages; 
and 


Your Rights Under the Code: describes the rights 
and obligations of all persons and parties covered 
by Part V of the Canada Labour Code and outlines 
the procedures to be followed to file applications or 
complaints with the Board. It is available in both 
official languages. This booklet is also currently 
being revised. 


Copies of individual decisions are also availabie in both 
official languages as well as bilingual summaries of 
each published Board decision. 


All of the Board’s publications may be obtained by 
calling, writing or visiting the Board's offices. 


Financial Statement 


Statement of Expenditures for the Year Ended March 31, 1986 


(with comparative figures for the year ended March 31, 1985) 


1986 1985 
As SER TG | WOE OVGIS? SS EST Sree See ec Or ee RCO on $3,672,179 © $3,642,307 
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ave Ran MeClOC ALON Lets MM ih Leb Rcorgt et toile vn sdss MERE ARO RE A A 444,355 444,808 
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Buoiucaton or Vi, annual report, etc., including printing -....09% 0 101,572 64,758 
PT MeARTOICSsIONAliaIGeSPECIAl(SENVICSS We. eas decseirsniinnsaubcoewnesdesGodvensteevsvobecen convene 196,585 181,582 
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$ 7,343,623 $7,006,110 


Certified correct: Approved: 


Director of Administrative Services Chairman 
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The Canada Labour Code 
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Following the recommendations of the Woods Task 
Force (Canadian Industrial Relations: The Report of 
the Task Force on Labour Relations (Ottawa: Privy 
Council Office, 1968)), Part V of the Canada Labour 
Code was repealed and reenacted by Chapter 18 of 
the Statutes of 1972. 


The Canada Labour Relations Board was reconstituted 
as an autonomous non-representational Board report- 
ing directly to Parliament through the Minister of 
Labour. 


Prior to the reenactment, Part V of the Code dealt 
essentially and almost exclusively with the acquisition 
and termination of bargaining rights. The new Part V 
provided for additional duties and functions of the 
Board, which included: 


e the investigation, mediation, hearing and determina- 
tion of complaints of unfair labour practices against 
employers, unions or their agents; 


the investigation and determination of applications 
respecting technological changes; 


applications for declaration of unlawful strikes or 
lockouts; 


¢ the determination of the rights and obligations of 
_ employers and bargaining agents in the case of 
mergers, amalgamations or sales of business; and 


° the determination of single bargaining units. 
The new Part V also extended bargaining rights to 
professional employees, dependent contractors and 
employees whose duties included the supervision of 
other employees. 


In 1978, Part V of the Canada Labour Code was 
further amended through Bill C-8 and the jurisdiction 
and powers of the Board were increased. Major 
features of the amendments to Part V included: 


the expansion of the Board to provide up to five 
Vice-Chairmen; 


* the discretion to order representation votes and 
related run-off votes; 


the determination of the wishes of the majority of 
employees in a bargaining unit at the date of the 
application for certification or such other date which 
the Board considers appropriate; 


the requirement for unions to fairly represent. all 
members of the bargaining unit as well as a require- 


11 


ment of fair and objective referral procedures by 
union hiring halls; 


the settlement by the Board, on referral from the 
Minister of Labour, of the terms and conditions of 
first collective agreements; and 


¢ the requirement that a union or employers’ organiza- 
tion provide its members with an annual financial 
statement. 


Furthermore, the scope of the discretionary powers of 
the Board in dealing with unlawful strikes or lockouts 
was broadened by giving the Board the authority to 
issue cease and desist orders in situations of unlawful 
work stoppages. The Board also acquired the function 
of granting consent to prosecute, formerly performed 
by the Minister of Labour. 


A new jurisdiction was granted to the Board under Part 
IV of the Code concerning dangerous or unsafe 
working conditions: the review of a safety officer's 
decision and the hearing of employees’ complaints 
alleging discriminatory treatment for exercising their 
rights in relation to safety. 


As a further update, Bill C-34, An Act to Amend the 
Canada Labour Code, was proclaimed in force effec- 
tive July 18, 1984. 


These most recent amendments to Part V of the Code 
included: 


* anew definition of ‘“dependent contractor’: 


e the extension of collective bargaining provisions to 
what the Minister deems major projects; 


e the provision for compulsory dues deduction from all 
employees in a bargaining unit by the employer, 
where the union so requests, whether or not the 
employees are union members; 


authorization, on substantiated religious objection, 
to transfer deductions of union dues to a charity 
registered within the meaning of the Income Tax 
Act; 


a rewording of the duty of fair representation 
provision; and 


e the extension of the notice period for proposed 
technological change from 90 to 120 days prior to 
the effective date. In addition, an employer now 
must provide the bargaining agent, on request, with 
a detailed description of the nature of the technolog- 
ical change and the names of employees likely to be 
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affected. The Board may grant leave to the bargain- out its functions under Part IV of the Code is now 


ing agent to serve notice to the employer to bargain permitted, and any Board Member can dispose of an 
concerning the proposed technological change. uncontested application or matter referred to the 
Board. 


Finally, as mentioned earlier, the appointment of part- 
time Board Members to assist the Board in carrying 


Activities — 1985-86 


Case load 


In 1985-86, the Board received a total of 756 new 
applications representing a slight decrease (3%) from 
the 779 received in the previous year. The new case 
load was divided as follows across the country: 


% of new case 


Region No. of new cases load 
Pacific 138 18.3 
Central 86 11.4 
Ontario 226 29.9 
Quebec 238 eh is, 
Atlantic 68 8.9 
Total 756 100 % 


As in past years, applications for certification and 
review as well as complaints of unfair labour practice 
accounted for the majority of the cases before the 
Board, totalling 75% of the new case load in the year 
under review. 


The Board devoted 215 days to hearings, which is the 
lowest since 1981-82. However, almost as many cases 
were heard as last year - 209 in 1984-85 as compared 
to 201 during 1985-86. Hearings were required in 24% 
of the cases decided in 1985-86, compared to 26% in 
1984-85. 


The total case load before the Board was 1,141 which 
includes the 756 new cases received this year plus 385 
carried over from 1984-85. The Board disposed of 776 
cases, leaving 365 pending in various stages of 
investigation, mediation, hearing and deliberation at 
the end of the year. In 59 cases disposed of, the Board 
published Reasons for Decision. 


In the area of judicial review, 36 applications were 
made to have Board decisions reviewed in the Federal 
Court of Canada pursuant to section 28 of the Federal 
Court Act. These applications affected 48 Board files 
(6.2% of all cases disposed of) and 11 Reasons for 
Decision (19% of Reasons issued). There were seven 
requests for stays in the Federal Court of Appeal, none 
of which was granted, three requests for evocation and 
One for an injunction in the Quebec Superior Court. 
The injunction was denied, one evocation was granted 
and one other is pending. There were four applications 
for leave to appeal, all of which were rejected. Two 
applications for extension of time to file a section 28 
were granted. 


The Federal Court of Appeal disposed of 35 judicial 
reviews. Of these, 12 were rejected, 4 were granted, 
18 were withdrawn and one was quashed. In all, 53 
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Board files and 17 Reasons for Decision (four of which 
were overturned) were affected. 


The foregoing figures for cases decided concern cases 
received in previous years to a large extent, i.e. 25 of 
the 35 judicial review applications, 28 of the 53 Board 
files and 13 of the 17 Board Reasons for Decision. 


Details of these review cases may be found at page 43 
under the heading ‘‘Judicial Review and Related 
Proceedings’. 


Certifications 


This year saw a reverse in the trend of the past two 
years. Whereas in 1983-84 and 1984-85 the number of 
applications for certification filed with the Board 
increased at the rate of 39% and 21.5% respectively, 
the number of new applications for certification 
decreased by 33% in 1985-86. Applications for 
certification comprised 20% of all applications 
received. Of the 202 decisions made, 61.4% granted 
certification. Road Transport certification made up 
24% of the units certified, followed closely by the 
Railways with 21%. New Bank units comprised 10.5% 
of the certifications issued. 


The total number of employees affected by these 
certifications was 25,194. However, 20,858 of these 
had been previously certified, 91 of them in the Road 
Transport industry and the remainder were shopcraft 
railway employees who were involved in the splitting up 
of the Canadian Council of Railway Shopcraft 
Employees and Allied Workers. The member unions of 
the council achieved separate certifications for their 
employees. Only 4,336 employees, therefore, were 
newly organized in 1985-86 (compared to 6,038 in 
1984-85 but less than 2,000 in the two previous 
years). 


An unusually high percentage of certifications were 
issued following hearings in 1985-86 (17.3% com- 
pared to 6.3% in 1984-85 and 9% in the previous 
year). The increase is largely due to the Shopcraft 
cases mentioned above (18 in all) and the 10 cases 
concerning the Houses of Parliament. 


The median size of units certified decreased slightly 
from 19 to 18. Eighty-two percent of units certified 
were comprised of 100 employees or less. 
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Review 


The number of applications for review dipped last year 
by 25% but is back up in 1985-86 to its normal 
average of approximately 140 cases (145 this year). 
Reviews comprise 19% of new applications received 
and 6.5% of cases heard in 1985-86. Of the 144 
reviews processed, only 13 required hearings (9%) 
whereas last year 24% of reviews processed were 
heard. 


The types of reviews processed followed the usual 
pattern, with amendments to bargaining units compris- 
ing 32%, reconsiderations of Board decisions com- 
prising 26%, simple name changes comprising 23% 
and clarifications or interpretations of Board Orders 
comprising 4%. The other 15% concerned business 
sales, rescissions of Board decisions and Board 
initiated reviews. 


Only 5% of reconsiderations were granted in 1985-86, 
whereas 20% were granted in 1984-85 and 10% in 
1983-84. 


Complaints 


The number of complaints received in 1985-86 totalled 
273 which represents a drop of 4% over the 295 
received in 1984-85 and by 11% over those received 
in 1983-84. Complaints accounted for 53% of all 
cases heard in 1985-86. Of the complaints processed 
in 1985-86, 34% or 106, were heard (compared to 
37% the previous year and 33% in 1983-84). Over 
62% of all complaints processed were settled by 
officers without requiring adjudication by the Board. 


Of all complaints decided, only 7.7% were successful, 
the majority (6%) being violations of section 184. 
Three percent of duty of fair representation complaints 
decided were successful. 


The Board received 142 complaints against employers 
and 131 against unions. Complaints alleging violation 
of the duty of fair representation comprise 80% of 
complaints against unions and 39% of all complaints 
received. Thirty percent of fair representation com- 
plaints concerned dismissal grievances; half of these 
were in the Road Transport industry alone. 


Revocation of bargaining rights 


Thirty-nine applications for revocation of bargaining 
rights were received in 1985-86. This figure is fairly 
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consistent with the 40 received in 1984-85, although 
the number of applications for revocation in 1983-84 
and 1984-85 has been higher than in past years 
except 1981-82 when the Board received 44 such 
applications. 


A total of 37 applications for revocation were disposed 
of during the year, 15 were rejected, 20 were granted 
and two were either withdrawn or settled. Sixteen 
votes were held among employees affected by these 
applications and two of these revocation cases 
required public hearing. 


Unlawful strikes and lockouts 


This year, the Board received an unsurpassed number 
of unlawful strike and lockout applications. Thirty-four 
new applications were received. The Board disposed 
of 33 in 1985-86, granting 13 and rejecting eight. The 
remaining 12 were either settled or withdrawn. In 21 of 
these cases, the Board held a hearing. 


Sale of business 


Applications relating to a determination of a sale of 
business numbered 23, which is the same as in 1984- 
85. The Board disposed of 18 of these applications 
during 1985-86; two were granted, five were rejected 
and 11 were either withdrawn or settled. The Board 
conducted hearings in connection with nine of these 
cases. 


Declaration of single employer 


Applications for a declaration of single employer are 
made to the Board under section 133 when it is 
alleged that two or more employers exercise Common 
control or direction over employees. 


These applications decreased slightly from 20 in the 
preceding year to 18 in the year under review. The 
Board disposed of 11 such applications, three were 
granted, four were rejected and four others were either 
withdrawn or settled. 


Technological change 


The Board disposed of three technological change 
applications in 1985-86. Two of these applications 
were rejected following hearings where the Board 


found either that no new technology had been intro- 
duced or that such introduction did not affect the 
terms and conditions or security of employees. The 
third application was withdrawn. 


Safety of employees 


Half as many applications involving the safety of 
employees were received in 1985-86 than in the 
previous year. Of the five disposed of, two were 
granted where the Board upheld the complaints of 
imminent danger and three were withdrawn. Four 
safety cases required hearings. 


Miscellaneous 


The Board dealt with a number of miscellaneous cases 
throughout the year. Five of these sought a determina- 
tion by the Board as to the existence of a collective 
agreement, one concerned the settlement of the 
terms of a first collective agreement and three 
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others involved applications seeking consent to 
institute a prosecution. In nine instances, consent to 
file Board Orders in the Federal Court of Canada 
was sought. One case involved an application under 
section 199(1) for an order granting a trade union 
access to the employer’s premises. The Board 
handled nine requests by employers to implement 
changes to terms and conditions of employment, 
the majority of which occurred in the banking sector. 
Applications regarding successor rights numbered 
eight and one application alleging fraud as well as one 
for an order that the bargaining agent was not 
entitled to represent the bargaining unit were proc- 
essed. 


Finally, in late March 1986, the Board heard one 
religious objection case following the most recent 
amendments to Part V of the Code in 1984. The 
applicant asked the Board to exempt him from being 
unionized and from paying union dues pursuant to 
section 162(2) of the Canada Labour Code, in view of 
his religious convictions. This was the first time the 
Board was asked to issue an order under that section. 
Written Reasons for Decision were pending at the end 
of the year under review. 
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Air transportation 


Aircraft pilots and flight attendants, passenger service 
agents, maintenance and ground workers, and others 
who are involved in the operation of airlines and 
supporting services all form part of this category. 


This year, the air transportation industry accounted for 
13% of the Board’s new case load. The number of 
new cases arising from this industry numbered 98 
compared to 128 in 1984-85 and 111 in 1983-84, thus 
somewhat reversing the gradual increase witnessed 
over the past two years. 


Despite a lower number of new cases in this area, air 
transportation accounted for the second largest source 
of work load for the Board in 1985-86. 


A total of 116 cases, of which 26 required hearings, 
were disposed of. Almost half of them (53) were unfair 
labour practice complaints. Fifteen were filed against 
unions, with eight being rejected and seven either 
withdrawn or settled. Of the 38 filed against employers, 
three were granted, 15 were rejected and 20 were 
either withdrawn or settled. 


Nineteen review applications were dealt with. Of these, 
the Board granted ten and rejected three. The remain- 
ing six were either withdrawn or settled. In the area of 
certification, the Board dealt with 12 such applications; 
eight were granted, three were rejected and one was 
withdrawn. Applications concerning an unlawful strike 
or lockout numbered ten of which five were granted, 
four were rejected and one was withdrawn. Finally, six 
applications for revocation (four granted and two 
rejected) and 16 miscellaneous applications were 
disposed of during the reporting year. 


Banking 


Sixty-six new cases or 8.7% of the Board’s new case 
load emanated from the banking sector, representing 
yet another rise in the number of applications and 
complaints received from this industry (53 were 
received in 1984-85 and 38 in 1983-84). 


The Board dealt with a total of 70 applications, 
involving 16 for certification, 17 for review, 15 for 
revocation, 13 unfair labour practice complaints as 
well as nine miscellaneous applications. 


Industries 


Review cases constituted the largest portion of activity 
in this sector during the year. Of the 17 applications for 
review which the Board disposed of, it granted three 
and rejected 14. Fifteen applications for revocation 
were dealt with (eight granted and seven rejected) 
involving eight votes. In 16 instances, the Board 
decided on applications for certification granting 13 
and rejecting three. Three votes were held among 
employees affected by these applications. Unfair 
labour practice complaints numbered 13. The three 
filed against unions were all either settled or withdrawn 
and of the ten filed against employers, four were 
granted and six were withdrawn or settled. There were 
no applications concerning an unlawful strike or 
lockout. 


One case concerned a referral to the Board by the 
Minister of Labour of two collective bargaining dis- 
putes between the Canadian Imperial Bank of Com- 
merce in Toronto and local 2104 of the Union of Bank 
Employees affecting two bargaining units. Both 
bargaining units were engaged in lawful strikes seeking 
first collective agreements with the employer. The 
Board settled the terms and conditions of the first 
collective agreement between the parties. Page 38 of 
this report, under the heading ‘‘Reasons for Decision” 
as well as page 43 in the section entitled “Judicial 
Review and Related Proceedings’ provide further 
details on this case. 


Broadcasting 


This industry heading comprises the radio, television 
and cablevision sectors. It accounted for 10.2% of the 
Board’s new case load in 1985-86. For the second 
year in a row, there was a significant increase in the 
number of cases emanating from this sector. Seventy- 
seven new applications and complaints were received, 
an increase of 30% over the 59 received in 1984-85. 


The bulk of the activity centered on complaints of 
unfair labour practice. The Board disposed of 26 of 
these. Six were filed against unions of which half were 
rejected and half were settled. Of the remaining 20, 
filed against employers, one was granted, another was 
rejected and 18 were either withdrawn or settled with 
the assistance of a Board officer. Only three unfair 
labour practice cases required a hearing. Eight certifi- 
cations were granted as were 16 applications for 
review. One unlawful strike application was granted 
and one unlawful lockout application was settled. The 
Board did not receive any applications for revocation 
from this industry sector in 1985-86. 
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Communications 


In the communications industry, the Board has jurisdic- 
tion over certain telephone and telegraph companies 
as well as overseas cable operations. 


Case load in this industry has been relatively low over 
the years (27 applications this year or 3.5% of the 
Board’s 1985-86 new case load). Twenty cases were 
disposed of. Nine decisions were made in relation to 
review applications with the result being that six were 
granted, two were rejected and one was withdrawn. 
Four unfair labour practice complaints, all of them 
against unions, were rejected in three instances and 
one was Settled. The Board granted two unlawful strike 
applications, both of which were heard. 


Crown Corporations 


The Crown Corporations covered by applications 
before the Board during the year under review included 
the Canadian Broadcasting Corporation, Via Rail, the 
Cape Breton Development Corporation, the Canada 
Post Corporation, the Canadian National Railway 
Company and Canadian Patents and Development 
Limited. Seventy-three new cases were received and 
51 were disposed of. 


Only one certification and one revocation (both 
granted) were involved, while there were 16 applica- 
tions for review (ten granted) and 20 unfair labour 
Practice complaints. Fifteen of the latter were filed 
against unions. Of these, 13 were withdrawn or settled 
and two were rejected. The remaining five, against 
employers, were granted in one instance, rejected in 
another and either withdrawn or settled in three cases. 
Four unlawful strike/lockout applications were granted 
and a total of 12 cases required a hearing. 


Feed and grain 


One of the lowest sources of new case load (2.5%), 
this industry accounted for 19 applications received in 
1985-86. Of the 23 cases disposed of in this industry 
during the reporting year, five of the seven applications 
for certification were granted as were six of the eight 
eview applications. A total of four unfair labour 
practice complaints (one granted, three withdrawn) 
Were filed against employers. 
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Longshoring 


Twenty-six cases were received in 1985-86 and 25 
were disposed of, these totals being slightly lower than 
the two previous years. Included in the cases received 
were two applications for certification, three applica- 
tions for review, 14 complaints of unfair labour prac- 
tice, three unlawful strike applications and four miscel- 
laneous applications. 


Railways 


In 1985-86, 62 new cases were received, a number 
consistent with past years. The disposition of applica- 
tions for certification (26 granted, one rejected and 
one withdrawn) represented 21% of all such applica- 
tions received by the Board this year and accounted 
for nine hearings, due to the member unions of the 
Canadian Council of Railway Shopcraft Employees and 
Allied Workers seeking separate certifications. 


In all, the Board disposed of 76 cases in this industry 
during the reporting year. Five review applications were 
granted and seven were rejected. Out of 31 unfair 
labour practice complaints, 28 were against unions 
and the balance against employers. Nine hearings 
were conducted in connection with these complaints. 
Four applications for revocation were filed and all four 
were granted. 


Road transportation 


Once again, this industry produced the largest portion 
of the Board’s case load. In 1985-86 a total of 188 
new cases were brought before the Board. This figure, 
which claimed 25% of all new cases received, includes 
50 applications for certification as opposed to 69 in 
1984-85. 


A total of 203 cases were disposed of in this industry 
during the year. The Board granted 30 certifications 
and rejected 13 while 12 were withdrawn. Five hear- 
ings were held in connection with these as well as 
seven representation votes. Half of the 20 applications 
for review were granted, five were rejected and five 
were withdrawn. 


The Board dealt with 30 complaints of unfair labour 
practice filed against unions. It granted two of them, 
rejected 12 and 16 were either settled or withdrawn 
with the assistance of a Board officer. It also received 
64 such complaints against employers. Forty-eight 
were either withdrawn or settled while in five cases 
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they were granted and in 11 they were rejected. 
Revocations involved seven applications of which two 
were granted, three rejected and two withdrawn. 
Unlike the past two years where no strike or lockout 
applications were brought before the Board, two such 
cases were handled this year. One was rejected and 
the other was settled. 


Shipping 


The number of new applications and complaints 
received from the shipping industry totalled 63 this 
year, marking an increase over last year’s new case 
load of 52. 


During the year, the Board disposed of 55 cases in this 
industry, including 24 applications for certification of 
which ten were successful. A hearing was held in three 
of these cases and a vote was required in five such 
instances. Six of the 13 applications for review handled 
by the Board were granted and a single application for 
revocation (granted) was disposed of. Unfair labour 
practice complaints against unions numbered five of 
which none was successful and those filed against 
employers totalled seven of which none was successful 
either. 


Northern Canada 


In the Yukon and Northwest Territories, the jurisdiction 
of the Board extends into activities which would, if 
located elsewhere, fall under provincial jurisdiction. 
Construction, mining, municipal administration, 
hospitality and road and waterborne transportation all 
form part of the Board’s jurisdiction in Canada’s North. 
Included among this year’s cases are two municipal 
administrations in the Northwest Territories and a 
construction firm in the Yukon. 


New cases from Northern Canada totalled 27 with 13 
of them being applications for certification. In all, the 
Board disposed of 28 cases including 18 applications 
for certification of which 13 were granted. Certification 
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cases required two votes and two hearings, while one 
hearing was conducted into an unfair labour practice 
complaint against an employer and one vote was 
required in connection with a revocation. 


Miscellaneous 


The Board dealt with 34 miscellaneous cases during 
4985-86, namely 18 applications for certification of 
which eight were granted. These cases included two 
complaints of unfair labour practice concerning 
members of the teaching staff employed by a native 
school board and a request to file related Board 
Orders in the Federal Court of Canada. 


Other miscellaneous cases involved uranium mining, a 
tribal council, air transportation, shipping, longshoring, 
broadcasting, communications, road transportation, 
coal mining, grain elevators and banking. 


Non Federal 


Seven cases were found to be outside the jurisdiction 
of the Board and were rejected. They included one 
application for certification and six complaints of unfair 
labour practice. No hearings were conducted in 
relation with these matters. 


Statistical Tables 


Tables 1 to 13 in the following pages provide addi- 
tional details on the Board’s case load and activities in 
1985-86. 


N.B. Any discrepancies between the figures referred to 
in the foregoing summaries on activities and case load 
and those indicated in the tables are due to the fact 
that some matters were still pending at the end of the 
reporting year and that a certain number of cases ir 
each category have either been carried over from 
1984-85 or carried over to 1986-87. 
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Table 1 
Applications Received by Type of Case 
and by Region in 1985-86 


Total 
Type of Case Atlantic Quebec Ontario Central Pacific Canada 
Review 16 42 44 ie: 30 145 
Certification 15 48 38 19 31 154 
Declaration of Single Employer 3 6 6 1 2 18 
Revocation 2 11 16 6) vA 39 
Successor Rights — 4 4 — 1 9 
Sale of Business 2 6 8 3 4 23 
Referral from Arbitration — 6 13 1 1 21 
Technological Change — =e 1 1 — 2 
Unlawful Work Stoppage/Lockout 2 5 15 — lz 34 
Unfair Labour Pratice 26 102 64 41 40 213 
Safety = 2 3 co | 5 
Miscellaneous 2 6 14 4 10 36 
Total 68 238 226 86 138 756 


Table 2 


Applications Disposed of by Type of Case 
and by Region in 1985-86 


Total 
Type of Case Atlantic Quebec Ontario Central Pacific Canada 


Review 

Certification 

Declaration of Single Employer 
Revocation 


Successor Rights 

Sale of Business 

Referral from Arbitration 
Technological Change 

Unlawful Work Stoppage/Lockout 
Unfair Labour Practice 

Safety 


Miscellaneous 


| 19 
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Table 3 


Nature of Cases Received by Industry 
in 1985-86 


industry Cert. Review Revoc. U.L.P.* Strikes Misc. Total 


Air Transport 9 19 of 41 11 11 

Banks 11 20 7, 8 — 10 

Broadcasting 18 19 2 31 Z 5 ae 
Communications 2 8 — 2 3 9 on 
Crown Corp. 1 9 1 oa 11 20 73 
Feed and Grain 6 8 — 2 — 3 19 
Longshoring 2 3 — 14 3 4 26 
Railways 10 13 — 36 — 3 62 
Road Transport 50 24 8 67 1 38 188 
Shipping 19 14 1 20 2 i 63 
North Territories 13 2 2 6 — 1 on 
Miscellaneous 10 2 1 8 1 3 ORS, 
Non federal 1 — 4 — — 5 


* Unfair Labour Practice 


Table 4 
Nature of Cases Disposed of by Industry 
in 1985-86 
Industry Cert. Review Revoc. U.L.P.* Strikes Misc. Total 
Air Transport 12 19 6 53 10 16 116 
Banks 16 lee 15 13 a 9 70 
Broadcasting WA 19 — 26 2 4 68 
Communications — 9 — 4 2 5 20 
Crown Corp. 1 16 i 20 11 2 La 
Feed and Grain i, 8 — 4 — 4 23 
Longshoring 5 3 — 10 3 4 25 
Railways 28 12 4 31 — 1 76 
Road Transport 55 20 7 94 2 25 203 
Shipping 24 13 1 ita 2 3 55 
North Territories 18 4 2 | — 1 28 
Miscellaneous 18 4 1 8 1 2 34 
Non federal 1 — — 6 — ri 
Total 202 144 3¢. 284 33 76 776 


* Unfair Labour Practice 
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Table 5 
Size of Bargaining Units Certified in 1985-86 


Number of Number of 
employees Applications Cumulative % 


0/10 
11/20 
21730 
31/40 
41/50 
51/60 
61/70 
71/100 

1017130 
131/160 
161/190 
191 and over 
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Total number of employees affected: 25, 194 
Median size of units is 18 employees 


Table 6 


Certification Applications Disposed of 
by Industry in 1985-86 


Total 
number of 
Industry Granted Rejected Withdrawn decisions Heard 


Air Transport 
Banks 
Broadcasting 
Communications 
Crown Corp. 
Feed and Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North Territories 
Miscellaneous 
Non federal 
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Table 7 


Review Applications Disposed of 
by Industry in 1985-86 


Total 
number of 
Industry Granted Rejected Withdrawn decisions Heard 


Air Transport 
Banks 
Broadcasting 
Communications 
Crown Corp. 
Feed and Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North Territories 
Miscellaneous 
Non federal 


Total 


Table 8 


Unfair Labour Practice Complaints Against Employers 
Disposed of in 1985-86 


Withdrawn / 

industry Granted Rejected Settled 

Air Transport 2 15 20 38 19 
Banks 4 — 6 10 Vs 
Broadcasting 1 1 18 20 3 
Communications — — — — — 
Crown Corp. 1 1 3 3s 1 
Feed and Grain 1 — “ 4 1 
Longshoring 1 — 2 3 — 
Railways 1 1 3 2 
Road Transport 5 11 48 64 32 
Shipping — — ‘i 7 1 
North Territories — — 2 2 1 
Miscellaneous 2 — 4 6 — 
Non federal a — = — — 
Total 19 29 114 162 67 
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Industry 


Air Transport 
Banks 
Broadcasting 
Communications 
Crown Corp. 
Feed and Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North Territories 
Miscellaneous 
Non federal 


Total 


Industry 


Air Transport 
Banks 
Broadcasting 
Communications 
Crown Corp. 
Feed and Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North Territories 
Miscellaneous 
Non federal 


Total 


Unfair Labour Practice Complaints Against Unions 


Table 9 


Disposed of in 1985-86 


Granted 


Rejected 
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Table 10 


Withdrawn/ 
Settled 


Unlawful Strike /Lockout Applications 
Disposed of in 1985-86 


Granted 


13 


Rejected 


4 


—s 


23 


Withdrawn / 
Settled 


Me lor tool cl 


Total 


Oonm = oO 


122 


Total 


1 
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Table 11 


Number of Cases Heard by Type of Case* 
in 1985-86 


Type of Case 


Review 

Certification 

Declaration of Single Employer 

Revocation 

Application — Bargaining Agent not entitled to represent 
Sale of Business 

Whether Employee Covered by Collective Agreement 
Technological Change 

Religious Objections 

Imposition of First Collective Agreement 

Unlawful Work Stoppage 

Complaint of Unfair Labour Practice 

Consent to Prosecute 

Filing of Board Order in Federal Court 

Safety 


* Figures represent number of cases where Board held a public hearing 


Table 12.©. ———__—___—__ 


Number of Days Spent in Hearing 
by Region in 1985-86 


Number 
Region of days 
PSHM EA ATH coo ic cca co peters can aca a ce ew sae nbc sO aan ane Ruta can ath inenceani eee te eimai nace Meer 20 
CVE OCR eda tected RRP <a mepe ae cm ees ssi 2p nes dato eae Tapa dona ea eee 70 
OTA Ee 4 oc he RE Ore meee er RI aR ener osteo ne eer ce eee teehee eh aa Rap 83 
Paciticcaricl Cemtalll cree le seis ccacocteucecw ttn so eo eokn note aunette temeaeo anncz saunter wen axaoatesnp seen cniene dt? airarsinrtn ah aes gUt ath 42 
Total 215 
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Table 13 


Summary of Cases Carried Over, Received 
and Disposed of in 1985-86 


Carried With- Total Carried 

Over from drawn/ Disposed Over to 

Type of Case 1984-85 Received Granted Rejected Settled of 1986-87 
Review 42 145 (as 47 20 144 
Certification ALE 151 124 49 29 202 
Declaration of Single Employer g 18 3 4 4 14 
Revocation 11 39 20 15 2 oT 
Successor Rights 1 9g 9g — — S) 
Sale of Business 12 23 2 5 11 18 
Whether Employee Covered by vA 21 1 1 3 5 

Collective Agreement 

Technological Change 3 2 — 2 1 3 
Unlawful Work Stoppage 3 34 13 8 12 33 
Unfair Labour Practice As) 273 22 85 iieh 284 
Safety 3 8, 2 — 3 5 
Miscellaneous 7 36 12 6 7 25 
Total 385 756 285 222 269 776 
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complaints was settled. The Board 


Reasons for Decision 


Employer unfair labour practices 


Sixteen reasons for decision concerned allegations 
that employers had committed unfair labour practices. 


Seven employer unfair labour practice decisions 
concerned dismissals, layoffs, or some other form of 
refusal to employ. Three of these cases in turn involved 
trucking firms. In the first case, the Board rejected the 
complaint and found that the dismissal was legitimate. ' 
The employee in question had been fired for tampering 
with the tachometer in his truck. He grieved the 
discharge. However, the arbitrator found that the 
employer had “‘just cause.’”’ After carefully reviewing 
the facts and circumstances, the Board was unable to 
find any anti-union motivation in the employer’s action 
above and beyond the ‘“‘just cause’ established by the 
arbitral award. 


The Board granted the complaint in the second case? 
where the dismissal occurred during a union organizing 
drive. The employer submitted that it was ignorant of 
the union’s campaign and outlined several legitimate 
bases for the decision to dismiss. However, the 
employee’s testimony contradicted that of the 
employer's. The employee alleged that he had been 
informed by the employer that his membership in the 
union was a partial reason for the dismissal. The Board 
found the evidence of each of the parties equally 
persuasive. Thus, it referred to section 188(3) of the 
Code which places on the employer the burden of 
proving that the alleged unfair labour practice did not 
occur. As there was no clear preference for one 
version over another in this case, the presumption in 
favour of the complainant prevailed. Consequently, the 
Board ordered the employee reinstated. 


In the third case, eight employees of a moving com- 
pany complained that they had either been dismissed, 
not hired back, or laid off during a unionization drive 
because of their membership in the union.? The Board 
reviewed the facts of each complaint and found that in 
four instances, the employer had either refused to 
employ the complainant for anti-union reasons or had 
not rebutted the presumption in section 188(3) that the 
dismissals occurred for anti-union reasons. One of the 
rejected the 


remaining three complaints, finding that there was no 
connection between union activity and the employer's 


refusals to hire, but rather that the complainants had 


made themselves unavailable for work. Three of the 
Other cases arising out of dismissals or refusals to 
employ involved airline companies. In the first instance, 


_the employer fired three employees who at the relevant 
time had been participating in a legal strike.* Two of 
the employees were fired for harassing a member of 
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the company management team as she crossed their 
picket line. A third was fired for using company phone 
lines to disrupt work and harass company personnel 
who were working during the strike. The Board granted 
all three complaints, finding that the actions of the 
three employees were in effect part of the strike 
activity and thus fell within the activities protected by 
section 184(3)(a)(vi). 


The second case also involved employer action in the 
course of a strike.° However, in this case, the Board 
rejected the complaint. The employer did not dismiss 
the complainants but rather refused to allow them to 
return to work after they had been out on strike for 
several months. The Board found that the employer 
was within its rights in taking economic measures 
against the union during the strike period. The 
employees in question had not lost their employee 
status, but had simply been subjected to a form of 
lockout. In the third case, the employer cancelled 
flights and made schedule changes during the period 
between the union’s application for certification and 
the granting of certification,® resulting in the laying off 
of two pilots. The Board rejected the allegations that 
the dismissals constituted interference with the forma- 
tion of a trade union and found that the employer had 
genuine business reasons for implementing the 
changes and had laid off the two most junior pilots 
lacking the necessary qualifications to man the sched- 
uled aircraft. In addition, while one pilot was a member 
of the union executive, the other had been one of the 
last to join the union. In the light of this evidence, the 
Board felt that the employer had discharged its burden 
of proof. 


The last case concerning a dismissal arose in the 
context of an organizing campaign at a bank.’ The 
Board was of the view that although the employee’s 
poor work performance provided just cause for 
dismissal, her discharge was in fact triggered by her 
role in organizing a mailing of union promotional 
material to the employees at the branch. The Board 
thereby ordered her reinstatement. 


In one of the cases concerning unfair labour practices, 
the action by the employer stopped short of a dismis- 
sal. The employees were in a lawful strike position at 
the relevant time and had engaged in a work-to-rule 
strategy in order to compel the employer to enter into 
a first collective agreement. The employer proceeded 
to discipline those employees involved in the action. In 
referring to the jurisprudence on the definition of a 
strike, the Board observed that although the majority 
of the cases arise in the context of a complaint by an 
employer to the effect that its employees are engaged 
in an unlawful strike, logically the same _ principles 
should apply in the converse situation, i.e. when 
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employees are seeking the protection that attends a 
lawful strike action. The Board noted that the cases 
have taken an expansive approach to the definition of 
a strike and that the work-to-rule strategy in the 
present case fell within that definition. Consequently, 
the complainants were entitled to the protections 
offered in section 184(3)(a)(vi) to striking employees. 


Two other cases concerned communications to 
employees from the employer. The first incident arose 
during a union organizing campaign, again at a bank.® 
Management held what it described as a voluntary 
meeting of its employees at the branch after work. 
However, as overtime was paid to those who attended, 
the Board found that the gathered employees were in 
effect a captive audience. In addition, the Board found 
that the purpose of the meeting was to dissuade the 
employees from joining the union. The Board was of 
the view that the remarks thereby constituted interfer- 
ence with the formation of a union and intimidation 
contrary to sections 184 and 186 of the Code. The 
employer went on to invoke the constitutional protec- 
tion afforded to free expression by section 2 of the 
Charter. After discussing the issue at length, the Board 
ultimately found that the provisions of the Code were a 
reasonable limitation, under section 1 of the Charter, 
on employers’ freedom of expression. Consequently, it 
upheld the complaint. 


The second case involved an airline company which 
communicated both verbally and in writing with its 
employees prior to a strike vote.° The Board examined 
the context of the communications as well as their 
content. It noted that the alleged violation of section 
184(1)(a) of the Code related to the period after the 
union has been established rather than to the often 
more vulnerable period during which the union is being 
formed. In addition, the communications were purely 
factual, devoid of threats or misleading statements, 
and could not reasonably be expected to have a 
detrimental effect on the authority of the union as the 
exclusive bargaining agent for employees. One mem- 
ber of the panel dissented both on the facts and the 
applicable law. 


Three additional cases in the employer unfair labour 
practice category arose out of allegations that the 
representative role of an established union had been 
undermined. In the first case, the employer was a 
railway company and the union in question had been 
certified to represent railway constables.'° The 
employer, however, implemented a new hiring and 
recruiting policy whereby new constables were sworn 
in only after they had completed a cadet training 
program. As the bargaining unit was made up only of 
constables, the cadets remained outside the unit until 
they were sworn in. The Board rejected the argument 
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that this was an unfair labour practice. In its view, it 
was the Code rather than the employer which pre- 
vented the cadets from being in the same bargaining 
unit as the constables. The Board referred to section 
125(5) which states that the Board shall not include a 
private constable in a unit with other employees. In 
addition, it found that quite apart from the absence of 
any anti-union sentiment in the employer's scheme, the 
employer's purpose of providing better qualified 
constables outweighed the minimal impact on bargain- 
ing rights caused by the delay in including new recruits 
in the bargaining unit. 


In the second case, the complaint stemmed from the 
employer’s refusal to meet or communicate with a 
representative of the union.'' The Board upheld the 
complaint in part. It found that the employer's refusal 
to meet with the representative was a reasonable 
response to the fact that the representative had 
physically assaulted one of its managers during a 
previous meeting. The Board felt that the fundamental 
right of the union to choose its representatives was 
outweighed in this particular situation by the 
employer's right to protect its physical integrity. 
However, the Board went on to find that the refusal to 
deal with the representative either in writing or on the 
phone could not be justified on the same basis. It thus 
ordered the employer to cease its refusal to communi- 
cate where no actual encounter with the representative 
was required. 


The third case involved a restructuring of the work 
force at the Canada Post Corporation which resulted in 
a reclassification of the employees in the auditing 
department to positions outside the existing bargaining 
units.’2 The substance of the union complaint related 
to the manner in which the reclassification was 
effected. The union submitted that management's 
failure to consult the union with regard to the restruc- 
turing, to invite the union to information meetings it 
held with the affected employees, and to allow 
employees to seek union assistance when negotiating 
individual work contracts constituted unfair labour 
practices. On the first point the Board expressed the 
view that the union’s right to be consulted with regard 
to changes which will have a radical and substantial 
impact on the union and on the members of the 
bargaining unit flowed from both the employees’ 
fundamental right to unionize as well as the union's 
fundamental obligation to fairly and conscientiously 
represent its members. The Board acknowledged that 
the only meeting which had taken place between the 
parties was too brief and too superficial to qualify as 
consultation. However, these shortcomings were in 
part due to the union’s own hasty departure from the 
meeting in protest and its subsequent refusal to 
discuss the question. Thus, the Board found that in the 


instant case the union had failed to prove that its rights 
had been violated. 


The Board also rejected the second point. It found that 
the employer acted within its rights by holding meet- 
ings in order to inform its employees of the changes. 
The meetings had neither the purpose nor the effect of 
undermining the union’s authority by negotiating 
directly with the employees. 


The Board found that the third point raised by the 
union had merit and consequently it upheld the 
complaint on this basis. The Board was of the view 
that the separate encounters between management 
and each individual employee for which _ individual 
contracts of employment were entered into went 
beyond merely informational meetings. As_ the 
employees in question stood to lose all their rights 
under the collective agreement, they were entitled to 
demand and receive the assistance of a union repre- 
sentative. 


In another case, several longshoremen complained 
that both the union and the employer had committed 
an unfair labour practice by entering into an agreement 
which discriminated against casual, non-unionized 
labour by providing them with lower wages.'* The 
Board dismissed the complaint. It found that the two- 
tiered wage structure was the result of hard bargaining 
and was not discrimination within the Code. It also 
dismissed several other allegations of unfair labour 
practice for lack of evidence. 


In Okanagan Helicopters Ltd.,'* the complaint arose 
out of the employer’s refusal to comply with an amend- 
ment to the Code,'® which the Board in an interim 
decision had previously found to have immediate effect 
and prevail over any terms to the contrary in the 
governing collective agreement. The amendment 
provided that a union can request the employer to 
regularly deduct union dues from the wages of all 
employees in the bargaining unit and remit them to the 
union. Although the employer agreed to comply with 
the amendment as of the date of the Board’s interim 
decision, it refused to comply retroactively as of the 
date of the union’s initial request. The Board found 
that this was interference with the administration of a 
trade union, in particular with the administration of its 
financial affairs. One member of the panel dissented. 


Finally, in the last case involving a charge of unfair 
labour practice on the part of an employer, the 


Board’s decision turned on its assessment of the 


evidence.'© The case arose in the context of an 


application to revoke a bargaining agent’s certification 


; 
| 


) 
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to represent employees at a bank. The union alleged 
that a member of management at the bank was 
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involved in the campaign to decertify the union. After 
reviewing all the testimony, the Board found that the 
person in question had indeed supported the decertifi- 
cation application on the bank’s behalf. One member 
of the panel, although agreeing with the result, dis- 
sented from the majority decision to deal separately 
with the unfair labour practice complaint and the 
decertification application. 


Duty of fair representation 


Fifteen reasons for decision concerned the duty of fair 
representation imposed on bargaining agents by 
section 136.1 of the Code. Out of that total, the Board 
granted four complaints. 


Thirteen complaints were brought under the amended 
version of the duty of fair representation. Originally, the 
duty was stated in the positive terms of a stipulation 
that the union “‘shall represent fairly and without 
discrimination.” '? The 1984 amendments rephrased 
the duty in terms of three prohibitions, namely that the 
union ‘‘shall not act in a manner that is arbitrary, 
discriminatory or in bad faith.’’'® In addition, while the 
original version was silent on the scope of the duty’s 
application, the 1984 amendment provided that the 
duty applied with respect to employee rights under the 
applicable collective agreements. The impact of the 
new wording was commented on in several Board 
decisions. 


In two cases, the Board stated its view that in general, 
the same principles applied under both versions of the 
section. '® However, in a third case, Gordon Parsley et 
al.,2° the Board decided that the qualifying phrase in 
the new version precluded its application to complaints 
arising out of the collective bargaining process. In 
Parsley, the substance of the allegations related to 
terms and conditions negotiated by the union and 
employer in the course of an effort to arrive at a 
collective agreement. Thus the Board found it had no 
jurisdiction under the new section 136.1 and dismissed 
the complaint. 


The same conclusion was reached in another section 
136.1 case.2’ The complainants were concerned with 
the terms of a back-to-work protocol proposed by the 
union during collective bargaining which would require 
the employer to cancel seniority accrued by and 
promotions granted to employees who worked during 
a strike. The Board found that once more it was 
without jurisdiction to deal with the complaint under 
section 136.1. 


a 


in Gordon Duncan McCance,” the Board discussed 
another aspect of the 1984 amendments, namely the 
Board’s discretion in section 188(1.1) to dispose of 
section 136.1 complaints without holding a public 
hearing. The Board expressed its concern for protect- 
ing rights to a full hearing based on the common law 
doctrine of natural justice. To this end, it set out a 
orocedure to ensure that the parties have full opportu- 
nity to make written submissions on both the merits of 
the case and on the advisability of holding a hearing. 
The Board refrained at this early stage from enumerat- 
ing the circumstances in which its discretion to dis- 
pense with a hearing would be exercised, but gave as 
examples complaints that are untimely or which even if 
true would not amount to a breach of the duty. 


The McCance” case fell into the latter category. The 
complaint focussed on the union’s decision to take a 
grievance to arbitration without the assistance of legal 
counsel. The Board stated its position that the duty of 
fair representation does not extend to the quality of 
union representation in the course of the arbitration 
process unless there are extreme circumstances of 
bad faith. As no such allegations were made here, 
there was no need to hold a hearing and the complaint 
was dismissed. 


The same point was made in Jacques Poitras,* a 
case in which the union decided not to go ahead with a 
grievance because it did not believe the complainant's 
version of the facts. Nor did it think that an arbitrator 
would do so. The Board, although it commented on 
the union’s poor handling of the case, repeated its 
view that the purpose of section 136.1 is not to 
regulate the competence or quality of union represen- 
tation. As the union’s actions were not so inept as to 
constitute a breach of section 136.1 the complaint was 
dismissed. 


On two occasions the Board expressed its concern 
with the tendency of unions and employers to cooper- 
ate with each other in section 136.1 complaints. In one 
case,”° the complainant was fired from his job for being 
found with a bar of his employer’s soap in his posses- 
sion. After the institution of grievance proceedings, the 
employer conceded that the dismissal was ill-founded. 
The employer agreed to reinstate the complainant, but 
only after he had bonded himself at his own expense. 
This proved impossible to do. The union dropped the 
case after its president withheld legal advice to the 
contrary from the other union officials involved in the 
case. Under these circumstances, the Board found 
that the union’s abandonment of the case was arbi- 
trary and thereby granted the complaint. In the course 
of doing so, the Board warned against the temptation 
for the employer and the union to take each other’s 
part in a section 136.1 complaint as a means of 
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justifying their respective treatment of the employee. 
The Board stated that such collaboration is contrary to 
the spirit of the Code. 


In another case,26 the union had again decided not to 
grieve an employee’s dismissal. The employer used a 
demerit system to regulate and discipline its 
employees. The Board found that the union had not — 
seriously investigated the basis for the demerits which 
in this case had led to a dismissal. Consequently, the 
complaint was granted and the matter referred to — 
arbitration. In addition, the Board repeated its views on 
the impropriety of cooperation between the employer — 
and the union in section 136.1 complaints. | 


In two section 136.1 cases, the Board adverted to the © 
need for unions to communicate with grievors during 
the grievance process. In both cases, the complainants 
alleged that the union’s failure to do so was tan-_ 
tamount to a breach of the duty of fair representation. 
In the first case,2” an employee grieved the denial of an 
incumbency allowance after she was forced to take a _ 
lower paying position because of another employee's 
exercise of seniority rights. The Board found that the 
union had pursued the matter with all its available 
resources and arrived at its decision to discontinue 
only after full and fair consideration. It also found that | 
the fact that the union had only communicated with - 
the grievor once in the course of the affair was as 

much the grievor’s fault as that of the union. However, — 
it criticized the union for its failure to notify the grievor | 
that the grievance had been discontinued until some | 
three weeks after the decision, and then only at her 
insistence. The Board expressed the view that such » 
tardiness was unprofessional. However, the Board did 
not think that it amounted to a breach of the duty of 
fair representation, especially as no prejudice had 
been caused to the grievor. 


In the second case, the complaint again arose out of 
the union’s decision not to proceed with a grievance.”* | 
In this instance, the grievance concerned the 
employee’s rate of pay after the merger of two subdivi- | 
sions within the corporate employer. Although the | 
Board ultimately found there had been no breach of 
the duty, it criticized the union for notifying the grievor 
of the rejection of the grievance in an “‘in passing” 
conversation. The Board stated that a grievor is 
entitled to expect better quality communication with: 
regard to the state of his or her grievance. 


Only one of the Board’s decisions on the duty of fair 
representation was a review of a previous decision | 
under section 119 of the Code.*? In that case, the 
review was not concerned with the issue of whether or 
not there had been a breach of the duty but rather with 
the issue of who was responsible. The complainant's: 


work relations were governed by a complex system of 
union structures. A council of trade unions had been 
certified as the bargaining agent and the complainant 
was a member of one of the unions making up the 
council. The original complaint had been brought 
against the constituent union only. On reconsideration 
the Board decided that the wording of section 136. 1 
was such that both the council, as the certified bar- 
gaining agent, and the constituent union, either as a 
subdivision or as a representative of the council, 
should bear responsibility. The Board solved the 
remedial problem of dual responsibility by reference to 
the private law concept of joint and several responsibil- 
ity and by invoking its broad powers under section 189 
of the Code to fashion an appropriate form of redress 
for section 136.1 violations. 


In another case,°° the employee claimed that a union 
decision not to proceed with a grievance because it 
was out of time was based on an incorrect interpreta- 
tion of the time limits set out in the collective agree- 
ment. The Board dismissed the complaint. It found that 
while the union’s interpretation might have been ill- 
founded, there was nothing to suggest that it was 
unreasonable, made in bad faith, or arrived at without 
full consideration of the circumstances. Thus, there 
was no breach of the duty of fair representation. 


Timeliness was also an issue in M.G. Levesque.°' In 
that case, an employee complained that the union had 
breached its duty by allowing her grievance to lapse. 
However, the Board was constrained to dismiss her 
complaint because she in turn had failed to comply 
with the time limits in section 187(2) of the Code for 
instituting a section 136.1 complaint. The Board 
referred to a Supreme Court of Canada decision which 
held that the Board’s discretion to abridge or enlarge 
time limits under section 118(m) of the Code does not 
apply to the time periods set out in section 187(2). 


Lack of timeliness was also an issue in Tom Murray et 
al..°? The complainants in this case retired shortly 
before their employer announced a plan to provide 
cash bonuses for those employees who opt for early 
retirement. The complainants alleged that their union 
must have known of this plan and had breached its 
duty by not advising them to delay retirement so that 
they could qualify. The Board found that there was no 
evidence to support this charge. It was also alleged 
that a special agreement entered into several years 
earlier between the union and the employer was 
discriminatory in that it allowed the employer to use 


_age rather than seniority as a criterion for early retire- 


ment. This part of the complaint was dismissed 
because it was untimely and because the complai- 


_ nants were not members of the bargaining unit at the 


| 
| 


| 
| 


_ relevant time as required by section 136.1. 
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In another case,*? the complaint alleged that the union 
had failed to fairly represent the complainant by 
contravening section 199.1 of the Code. That section 
states among other things, that a union shall provide 
its members with a copy of its financial statement at 
their request. Although the Board ultimately found that 
the union had not contravened section 199.1, it also 
rejected the notion that a failure to comply with section 
199.1 could at the same time constitute a breach of 
section 136.1. The latter section is tied to the bargain- 
ing agent’s actions vis-a-vis an employee’s rights under 
a collective agreement. The Board reasoned that as 
the section 199.1 right does not flow from a collective 
agreement, but rather from the Code, there can be no 
overlap between the sections. 


In Thomas Zuk and Gloria Linfield,** the complai- 
nants were fired for being absent from work without 
leave for four months. They had been convicted on 
narcotics charges in the United States and had been 
sentenced to spend four months in a rehabilitation 
program for drug users. They requested but were 
refused leave from their employer and consequently, 
on the union’s advice, booked off sick. They were 
nevertheless fired on their return. They filed grievances 
but the union decided not to proceed with them. The 
Board granted the complaint. It found that the union 
was sophisticated and experienced and thus should be 
expected to give its members a high standard of 
service, especially when a member's career is at stake. 
The Board was of the view that in this case the union 
had handled the matter superficially and arbitrarily, 
accepting at face value the employer’s characteriza- 
tion of the issue and failing to inform itself fully of the 
facts. Consequently, the Board granted relief in the 
form of an order to proceed to arbitration. It also 
reiterated its position that it is not necessary to 
exhaust internal union procedures for relief before 
seeking a remedy before the Board. 


Finally in Robert Wootton et al.,° the Board dealt 
with a complaint by four employees to the effect that 
the union had failed to fairly represent them in its 
decision to abandon grievances by claiming extended 
seniority rights. In the course of its reasons, the Board 
adverted to the fact that the bulk of section 136.1 
complaints pertain to union decisions to drop griev- 
ances short of arbitration. It thus went on to elaborate 
on the nature of the Board’s inquiry into such a 
complaint, emphasizing that it is not directly con- 
cerned with the validity of the grievance but rather with 
the manner in which the union handled the grievance. 
The Board concluded by dismissing the complaint 
because there was no convincing evidence that the 
union had not conducted itself reasonably and fairly. 
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Union unfair labour practices 


The Board dealt with two complaints that unions had 
committed unfair labour practices. Both were dis- 
missed. In one case, a group of several employees 
alleged that their union had discriminated against them 
in the course of negotiating a collective agreement.*° 
The union had proposed a term which would discount 
any seniority accrued or promotions obtained during a 
strike by those employees who had returned to work 
before the strike was over. The Board dismissed the 
complaint as premature since the employer had not 
yet responded to the proposal. The Board added that 
it was unable to determine what the outcome would 
have been if bargaining had taken place and if the 
union had decided to push the proposal t6 the point of 
impasse. 


In the second case,*’ the employees alleged that the 
union and the employer committed an unfair labour 
practice by agreeing to a wage structure which 
resulted in less pay for some employees. As discussed 
above in the section on employer unfair labour prac- 
tices,2® the Board found that the acceptance of less 
wages for casual, non-unionized workers was the result 
of hard bargaining rather than discrimination. 


Unlawful strikes 


The Board dealt with two applications by employers 
that the union was engaged in an unlawful strike. Both 
applications arose in the context of the longshoring 
industry. 


In the first case,°® the facts were not in dispute. The 
president of the union local acknowledged his involve- 
ment in unlawful work stoppages in the past and the 
Board accepted, for the purposes of the case, that 
there was a tendency for the union and its members to 
rely on job action rather than the grievance mechanism 
to resolve disputes. However, at the time of the 
application, there was no unlawful strike under way 
and, in fact, the parties were making slow but orderly 
progress in negotiations for a new collective agree- 
ment. Nevertheless the employer sought the consent 
of the Board to prosecute the president of the local for 
his previous involvement in unlawful strike actions. 


In the course of dealing with the application, the Board 
outlined its policy on the issuance of cease and desist 
orders or consents to prosecute where a party has 
wielded its economic power in a way that contravenes 
the Code. The Board pointed out that the overriding 
interest is in promoting healthy and orderly labour 
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relations rather than in punishment. Thus the grant of a 
remedy does not automatically flow from proof of an 
infraction. Generally speaking, where the unlawful 
action has ceased and its cause has been eliminated, a 
consent to prosecute is highly unlikely. The Board 
however went on to warn that this policy was not a 
licence to break the law with impunity by engaging in 
short-term sporadic shutdowns. It stated that a 
persistent and knowing disregard for the law will result 
in the use of all the Board’s remedial powers. 


The Board then applied these principles to the case 
before it. It accepted union testimony that its previous 
actions were impulsive and not predetermined, and it 
found that all disruptions had ceased and orderly 
negotiations were underway. It was also of the view 
that a prosecution at this time could only have a 
detrimental effect on the labour relations of the parties. 
The Board therefore declined to give its consent and 
dismissed the application. 


In the second case,*° the nature of the impugned job 
action was in dispute. The employer's usual practice 
had been to fill daily job vacancies with longshoremen 
who had registered at the hiring hall by 8:00 a.m. 
Those who received assignments then proceeded to 
the job site, often not arriving until 9:00 a.m. Never- 
theless, all those hired were paid as of 8:00 a.m. The 
employer therefore decided to move the registration 
deadline back to 7:30 a.m. to ensure that most of the 
employees would be at the job site by 8:00 a.m. At an 
arbitration of the issue it was found that the employer’s 
adjustment of the closure of registration did not violate 
the terms of the collective agreement. Subsequently, 
there was a sharp decrease in the number of long- 
shoremen who presented themselves for daily registra- 
tion at the hiring hall. 


The employer alleged that the refusal to register by the 
specified hour constituted an unlawful strike. Counsel 
for the union acknowledged that the refusal was a 
concerted effort but countered that, as the refusal 
occurred before the commencement of the workday at 
8:00 a.m., it did not come within the definition of a 
strike in section 107 of the Code. The Board rejected 
this argument as overly technical and compared the 
concerted refusal to register for work to a concerted 
refusal to do overtime which has often been character- 
ized as an unlawful strike. It also rejected the argument 
that the employees had legitimate reasons to refuse to 
register in light of the employer’s unilateral action. The 
Board referred to the jurisprudence which establishes 
that motive does not play a part in the determination of 
the legality of a strike. Rather the test is an objective 
one. The Board was of the view that there was a direct 
causal link between the refusal and a depletion of 
manpower which restricted and limited the amount of 


work normally accomplished. Consequently, it granted 
the application, finding that the longshoremen were 
engaged in an unlawful strike and that the action had 
been authorized by the union and its executive. 


Certification and related matters 


Sixteen reasons for decision dealt with certification or 
related matters. 


Three of these decisions involved bank employees. In 
National Bank of Canada,*' the Board granted an 
application for certification covering all employees of 
the five National Bank branches in Rimouski. In this 
unprecedented decision, the Board, in determining the 
appropriateness of a bargaining unit, relied on the 
geographical concept of a “‘cluster’’ of establishments 
located in an area whose population shared common 
characteristics. The Board also took into account, in 
establishing the appropriateness of such a unit, the 
need to give bank employees an actual possibility of 
exercising their rights under the Code. 


This unit structure was reaffirmed in Canadian 
Imperial Bank of Commerce,’ in which the Board 
certified a union to represent employees working in a 
branch and two sub-branches of the bank in British 
Columbia. The Board found that there was a link 
between the three establishments (for example, they 
used the same transit number). 


In Bank of Nova Scotia,*® a union applied for certifi- 
cation to represent a single branch. The employer 
Objected to the composition of the bargaining unit and 
alleged that the union was incapable of representing 
the branch in question because of its by-laws and its 
precarious financial situation. The Board granted 
certification, advocating a broad interpretation of the 
by-laws of a union. The Board further held that a 
union’s financial viability is of no concern to an 
employer and that this matter generally has no rele- 
vance. 


In three cases, the Board was called upon to rule on its 
policies regarding the certification procedure. 


In Sedpex Inc.,“* the employer and a group of 
employees made application to rescind a certification 
Order covering certain employees working on an oil 
drilling rig on the East Coast. Moreover, this was the 
first certification of this type. The Board dismissed 
these applications for review, describing at length its 
general policy of determining the representative 
character of a union solely as of the date the applica- 
tion for certification was filed. The Board also reaf- 
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firmed its position that the signing of membership 
cards was a more reliable indicator of the employees’ 
wishes, in ascertaining the representative character, 
than a representation vote because it significantly 
reduced the risk of employer interference. The Board 
decided that the expression by a significant number of 
employees of their opposition to the union after the 
filing of the application for certification did not warrant 
a representation vote, particularly where there 
appeared to be employer interference. 


In Radio CHNC Limitee,*° a case involving raiding, the 
Board dismissed an application for certification. 
Following an in camera meeting, it found that the 
initiation fees paid to the applicant union had been 
paid more than six months before the application for 
certification was made, contrary to Board Regulations. 
The Board considered this contravention of the 
Regulations a sufficient defect of form to warrant its 
dismissing the application for certification. 


In contrast, in Steve Baidwan,*® where a group of 
employees sought to have its union’s certification 
revoked, the Board took into account signatures 
received after the application for revocation had been 
made because the applicants had _ incorrectly 
estimated the size of the bargaining unit. However, the 
Board held a representation vote before issuing an 
order revoking the certification. 


In three cases, the Board dealt with applications for 
revocation. In Nordair Ltd.,4” an _ association 
attempted to supplant the incumbent union which had 
declared a strike and was trying to negotiate its first 
collective agreement. Although this association had 
the support of a majority of employees in the bargain- 
ing unit, the Board refused to revoke the incumbent 
union’s certification. In doing so, the Board applied the 
Code which stipulates that, when negotiating a first 
collective agreement, a union’s certification cannot be 
revoked if it makes every reasonable effort to enter 
into a collective agreement and if it communicates with 
its members during negotiations. The Board also held 
that this provision of the Code did not violate the 
principle of freedom of association guaranteed by the 
Canadian Charter of Rights and Freedoms. 


In Steve Baidwan,* the Board granted the application 
for revocation. Finally , in National Bank of Canada, “° 
the Bank sought to avail itself of the Board’s general 
power of review under section 119 of the Code to 
obtain the revocation of a union’s certification covering 
one of its branches that had closed. The Board 
dismissed this application for revocation as inadmiss- 
ible because the employer did not have the necessary 
standing under the Code to file an application for 
revocation, except in the case of fraud. Even if the 


$e 


employer had enjoyed this standing, the Board con- 
cluded that the closing of an establishment was not 
legitimate grounds for revocation. 


in five other cases, the parties invoked the Board’s 
general power of review to amend certification certifi- 
cates. 


The Board heard various applications involving the 
Canadian National Railway Company. Certain 
member unions of the Canadian Council of Railway 
Shopcraft Employees and Allied Workers made 
application to the Board for separate certifications 
from that of the Council. They also requested, with the 
support of CN, that the Council be decertified. In 
granting these applications, the Board noted that the 
“big three’ unions who belong to the Council were not 
being treated fairly because the voice of the smaller 
unions carried the same weight as their voice. The 
Board also indicated that it was satisfied that the 
shopcraft unions would agree to voluntary association 
for collective bargaining purposes. 


in Canada Post Corporation,®' the Board concluded 
that it had jurisdiction, under the Code and the Canada 
Post Corporation Act, to review the appropriateness of 
the existing bargaining units at Canada Post. However, 
it made clear that the possible changes, as they 
affected the parties, would not come into force until 
the start of the open periods of their collective agree- 
ments. At present, eight bargaining agents represent 
the employees in 28 bargaining units at Canada Post. 


in Télé-Métropole Inc.,°? a union representing techni- 
cians, in an application to review its certification 
certificates, asked the Board to declare that it had the 
exclusive right to represent employees operating 
electronic video cameras and videotape recorders. As 
a result of the increasing use of this equipment in Télée- 
Métropole’s film service, which had previously used 
only the kinescope, the union argued that these duties 
were covered by the intended scope of its certification. 
The Board dismissed this application on the grounds 
that a certification can in no way confer on a bargain- 
ing agent exclusive jurisdiction over equipment. 


in Canadian Pacific Limited,®* the Canadian Pacific 
Police Association filed, along with various complaints 
of unfair labour practice against the company, an 
application to review its certification certificate. Under 
a new hiring policy introduced at Canadian Pacific, 
railway constables had to undergo a training period 
before taking the oath as constables and were there- 
fore outside the scope of the Association's certification 
certificate. The Board refused to include the new 
“cadet” classification in the certificate because the 
Code prohibits an association representing private 
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constables from representing other employees of the 
same employer. Moreover, the Code prohibits the 
Board from including other employees in a unit com- 
prising private constables. 


In Voyageur Colonial Limited,’ the employer asked 
the Board to review its decision to certify a bargaining 
agent to represent the operations supervisors and 
transportation co-ordinators alleging that these 
persons were employed in a confidential capacity. On 
the strength of its investigating officer's report, the 
Board held that the duties of the employees in ques- 
tion, although involving the supervision of other 
employees, were not confidential in nature. The Code 
gives these supervisors the right to join a trade union 
and the Board dismissed the employer’s application. 


Three applications for certification heard by the Board 
raised constitutional questions. 


in Avant Garde Maintenance Inc.,°° the Board 
granted an application for certification to represent a 
group of employees of Avant Garde employed exclu- 
sively in the cleaning of Air Canada facilities at Mirabel. 


The Board found that the services provided by the | 


| 


company to Air Canada were, if not vital, then neces- — 


sary to the operation of the airline and therefore 


brought the employees in question under federal | 


jurisdiction. 


in Cook Brothers Transport Limited,°° the Board © 
dismissed an application for certification on the | 
grounds that the employer's operations did not come — 
within its jurisdiction. The employer, a trucking COm- — 
pany, had occasionally engaged in interprovincial | 
transport and was controlled by another trucking 

company that itself engaged in interprovincial trans- 
port on a regular basis. Differentiating regular from 

occasional, and co-ordination from integration, the 

Board declared that it had no jurisdiction. | 
In Urbain et Chartrand Inc.,*” the union applied for 
certification to represent the charter drivers employed - 
by the company. The employer, whose corporate. 
structures are intricate, objected to the Board's 

jurisdiction, alleging that it merely engaged in leasing | 
the services of the employees covered by the applica 
tion and therefore came under provincial jurisdiction. 

The Board held that an employer could not use 
corporate structures to evade its obligations and that. 
Urbain et Chartrand was the real employer of the 
employees covered by the application and therefore 
came under federal jurisdiction. The Board also) 
pointed out the distinction to be drawn between an 
enterprise that is single and indivisible in the constitu- 
tional sense, as was the case here, and the concept of 
the bargaining unit: several units can co-exist within a 
single and indivisible enterprise. 
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Duty to provide financial statements 


Section 199.1 of the Code imposes on both unions 
and employers’ organizations the duty to provide its 
members free of charge with a copy of its financial 
statement. The section further provides that the 
statement ‘‘shall contain information in sufficient detail 
to disclose accurately the financial condition and 
operations of the trade union or employers’ organiza- 
tion for the fiscal year for which it was prepared.”’ The 
Board dealt with two complaints that unions had failed 
to comply with the section. 


In the first case,** the Board adverted to the fact that 
very few complaints have arisen under section 199.1 
and thus the nature and scope of the duty have never 
been elaborated on. The complainant had asked her 
union to answer a number of detailed questions 
concerning its financial affairs. In response, the union 
provided her with copies of audited financial state- 
ments prepared by a reputable firm. She argued that 
the union’s refusal to satisfy her demands for more 
specific information constituted a breach of section 
199.1. The Board dismissed the complaint. It found 
that section 199.1 did not require the disclosure of the 
minute details of every item of income and expense. It 
took the view that a statement prepared by a repu- 
table accounting firm, as in the case at hand, satisfied 
the minimum standard imposed by section 199.1 of 
the Code. The Board added that anything beyond this 
must be pursued internally through the union’s consti- 
tution or by-laws. 


The second case,°? dealt with several requests for 
financial statements in successive years. The complai- 
nant argued that the information provided by the union 
in response to his demands fell short of the standard in 
the Code because of a lack of sufficient detail. How- 
ever, the union had on each occasion furnished the 
complainant, free of charge, with a statement prepared 
by a competent accounting firm. In addition, the union 
had offered to provide the complainant with supple- 
mentary details. The Board dismissed the complaint 
and attached to its reasons a copy of its decision in 
the first case. 


Freeze provisions - sections 124(4) and 
148(b) 


The Code prohibits employers from altering rates of 
pay or in general changing the conditions of employ- 
ment at two crucial points in the labour relations 
process. The first of the ‘‘freeze’’ provisions is section 
124(4) which comes into effect during certification. 
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The second under section 148(b) provides the same 
protection while the parties are engaged in collective 
bargaining. The Board had occasion to deal with two 
complaints under section 124(4) and one under 
section 148(b). 


In the first case,®° the complaint arose out of changes 
to the flight schedule of an airline company which 
resulted in modifications to the work of twelve pilots. 
An application for certification was before the Board at 
the relevant time. Lay-offs of two of those pilots also 
formed the basis of two complaints of unfair labour 
practice under section 184(3). As discussed in the 
section on employer unfair labour practices in this 
report, those complaints were dismissed.°' 


In dealing with the section 124(4) issue, the Board 
stated its view that the freeze provisions, unlike the 
unfair labour practice provisions in section 184(3), 
require an objective determination of whether the 
changes complained of are part of the employer’s 
normal business practices. Anti-union animus is 
relevant but only in the sense that its presence neces- 
sarily entails a violation of the ‘‘business as before’ 
principle. In addition, under section 124(4) the com- 
plainant does not have the benefit of the presumption 
in section 188(3). 


The Board then examined the evidence before it and 
found that the union had not discharged its burden of 
proof. It accepted the employer’s evidence that the 
changes in flight schedules had been discussed before 
the application for certification and that they were 
implemented solely for genuine business reasons. The 
Board therefore dismissed the complaint. 


The second case® under this section arose out of the 
dismissal of an employee by a trucking company 
during the freeze period. Once more the Board 
reviewed the general principles that emerge from the 
jurisprudence on the freeze sections. In addition, it 
described two possible approaches to the determina- 
tion of whether a prohibited change in the conditions 
of work has occurred. The ‘“‘static freeze’’ approach 
maintains that not only the employer’s policies but also 
its practical effects are frozen. Thus once the freeze is 
in place, changes to the disciplinary records of 
individual employees as well as to disciplinary policies 
are prohibited. Under this interpretation, the complai- 
nant’s dismissal in the instant case would violate the 
freeze as it was a change in his disciplinary record. The 
alternative ‘“‘business as before’ approach maintains 
that only employer policies as distinct from practical 
effects are frozen. Thus the inquiry is concerned with 
whether the change complained of is consistent on an 
objective standard with the employer’s normal prac- 
tices. The Board then reiterated its adherence to the 


latter approach. It stated its view that the ‘‘business as 
before’ approach creates a more workable regulatory 
scheme in conjunction with the unfair labour practice 
provisions in section 184(3) and is more in line with the 
general purposes of the Code as well. 


The Board then applied the ‘“‘business as before’ 
standard to the complaint before it. It found that the 
employee’s discharge was consistent with the 
employer’s past practice and policies in disciplinary 
matters. The Board therefore dismissed the complaint. 


The third case® alleged a violation of the freeze in 
section 148(b). The employer, a railway company, 
revoked the free transportation privileges of retirees 
during the section 148(b) freeze period. 


The pass privilege had been created by an earlier letter 
of agreement. The Board rejected the employer's 
arguments that the cancellation was simply a restric- 
tion on previous rights and, alternatively, that retired 
employees are no longer employees in the bargaining 
unit and thus the union cannot negotiate on their 
behalf. With regard to the latter point, the Board found 
that the current employees were affected by the 
employer's revocation of pensioner passes insofar as 
any of those who retired in the period after the revoca- 
tion would be subject to its effect. The pass privilege 
was a form of future consideration negotiated by those 
employees at the time of the letter of agreement. 


Apart from this, the Board also found that the statu- 
tory definition of a collective agreement is broad 
enough to include terms relating to non-employees. 
The Board pointed out that it is customary to negotiate 
benefits for spouses and children of employees, and 
that arbitrators have consistently upheld the right of 
unions to grieve over the issue of those benefits. In 
addition, pension rights are obviously a major concern 
of active employees. 


The Board then went on to apply the ‘‘business as 
before’”’ principle. It found that the matter of transpor- 
tation privileges for pensioners was more than a past 
practice. It was a commitment made in writing in the 
previous letter of agreement. The Board further found 
that the employer had effectively removed the issue 
from the bargaining table by unilaterally revoking the 
passes. The Board concluded that the employer’s 
action had changed the rights and privileges of 
employees in the bargaining unit as well as undermined 
the union’s bargaining rights in violation of the section 
148(b) freeze. It granted the complaint by making a 
declaration of illegality. 
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Safety 


Part IV of the Code gives an employee the right to 
refuse to work where the employee has reasonable 
cause to believe imminent danger is involved. Where 
the right to refuse is exercised, certain procedures 
must be followed and, if the matter remains 
unresolved, a safety officer makes a determination as 
to whether there is imminent danger. If the safety 
officer decides there is imminent danger, he may give 
directions to the employer, subject to review by the 
Canada Labour Relations Board. If the safety officer 
decides there is no imminent danger, the employee 
must return to work but can appeal the safety officer’s 
determination to the Board. A single member of the 
Board can hear such an appeal. In addition, the Code 
prohibits employers from penalizing employees who 
exercise their rights under the safety provisions. This 
year the Board issued written reasons in three cases 
under Part IV. 


The first case®* arose out of a former decision in which 
the Board upheld the complaint of an employee who 
was fired after refusing to drive a truck which he 
alleged had faulty brakes.®° The Board ordered rein- 
statement and compensation for lost wages and 
benefits. The parties returned to the Board on the 
issue of the amount of compensation which, because 
the complainant had passed away in the interim, they 
agreed should be payable to his estate. In the course 
of dealing with the arguments of the parties, the Board 
Stated its position on three important remedial issues. 
First, it found that it was inappropriate to impose on a 
complainant a duty to mitigate the damages resulting 
from an unlawful dismissal where all reasonable steps 
are being taken to obtain reinstatement. Secondly, the 
Board agreed with the reasoning of the British 
Columbia Court of Appeal whereby interest on lost 
remuneration is treated as part of the loss. In addition, 
the Board adopted the method used by the Ontario 
Labour Relations Board to calculate the amount of 
interest lost by the employee. The calculation reflects 
the fact that the employee’s loss of interest is greater 
with respect to the wages that would have been 
earned in the pay period immediately following the 
dismissal than with respect to the wages which would 
have been earned later on. Finally, the Board found 
that payment by an employer on an insurance policy 
for the benefit of its employees falls within the defini- 
tion of remuneration. Thus, when the employer in the 
instant case ceased to pay the premiums on a policy in 
favour of the discharged complainant thereby allowing 
the policy to lapse, the complainant was subjected to 
a “‘financial or other form of penalty’ within the 
meaning of the provisions in section 96.3. Conse- 
quently, the Board, invoking the remedial powers in 


that section, ordered the employer to pay to the estate 
the amount it would have received on_ the 
complainant's death had the employer kept the 
premiums up to date. 


The second case® involved a complainant who was a 
stagehand employed to work on a film crew in remote 
locations. In the course of his employment, the com- 
plainant refused to drive a vehicle with faulty kingpins. 
He was transferred to another film crew and his 
earnings consequently decreased. The Board found 
that the complainant had reasonable cause to believe 
that driving the defective vehicle would place him in 
“imminent danger.’’ The Board rejected numerous 
technical arguments raised by the employer and found 
that the transferral was a financial or other penalty as 
set out in section 96.3. The Board therefore granted 
the complaint and ordered reinstatement to the original 
film crew and compensation in the amount of earnings 
lost during the interim. 


The third case®’ was brought before the Board by a 
worker employed as a pipefitter-mechanic in the repair 
yard of a railway company. He was_ temporarily 
suspended from work after he refused to continue 
working unless the recurring violations of railway safety 
rules were investigated. The cause of _ the 
complainant’s concern was a repeated failure to 
adequately warn workers engaged in repairs under- 
neath railway cars before uncoupling and moving the 
cars. The Board found that the complainant had 
reasonable cause to believe he was in imminent 
danger and ordered that he be compensated in the 
amount of his lost wages. 


Technological change 


Two cases which raised the issue of technological 
change came before the Board this year. The first 
case® involved an employer which was in the business 
of mining, transporting, and selling coal. In order to 
Satisfy a customer request for higher quality coal, the 
employer decided to mix two grades of coal from two 
different mines. This necessitated a change in the 
manner of delivering coal from the mine to the cus- 
tomer. In short, the employer planned to close one of 
its banking stations and reroute coal through another 
banking station. In addition, the employer switched 
from using a contractor to truck the coal to using its 
Own trucks and employees. The union argued that the 
proposed introduction of the employer’s own trucks 
would constitute a technological change. The 
employer on the other hand argued that ownership of 
the trucks is immaterial to the question of whether or 
not it has been using trucks as part of its business. 
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The Board preferred the latter position. It stated that 
what was important in its view was that the employer 
was presently causing coal to be trucked from one 
point to another and would continue to do so in the 
future. Thus no technological change within the 
meaning of section 149 of the Code could be said to 
arise as a result of the proposed change. The Board 
consequently dismissed the complaint. 


In the second case,®° the employer was in the business 
of operating grain elevators and proposed to install 
computers to perform record and data gathering 
functions. The employees consisted of two bargaining 
units represented by the same union and bound by the 
same collective agreement. The first unit was com- 
prised of 370 managers and assistants. The second 
unit was comprised of approximately 28 seasonal 
workers who performed clerk functions. The employer 
generally hired 28 clerks every year during the busy 
season. The union alleged that the installation of 
computers would have an effect on the working 
conditions of a significant number of clerks and that 
therefore the employer should comply with the notice 
requirements set out in section 150 of the Code. It was 
established that 15 of the clerks would potentially be 
affected. The Board found that the proposed installa- 
tion satisfied both branches of the statutory definition 
of a technological change. However, it rejected the 
union’s position that the change would affect a suffi- 
cient number of employees to trigger the notice 
provision. It pointed out that section 150 clearly 
requires that a_ significant number of employees 
governed by the collective agreement be affected by 
the change, rather than a significant number of those 
in a specific bargaining unit as the union had argued. 


The Board concluded that an impact on 15 out of 398 
employees was not an impact on a significant number 
and therefore dismissed the complaint. It also found 
that the applicant’s failure to comply with the requisite 
time limits was a basis for dismissing the application. 


Other decisions 


In Les Elévateurs de Sorel Limitée,” the Board 
considered the duty to bargain in section 148(a). That 
section imposes a two-fold obligation on the bargain- 
ing agent and the employer where notice to bargain 
has been given. They must not only meet and com- 
mence collective bargaining in good faith but also 
make every reasonable effort to enter into a collective 
agreement. In the instant case, a lockout had followed 
unsuccessful negotiations. However, conciliation 
efforts resulted in an agreement between the parties 
which union members ratified on condition that a 
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back-to-work protocol be successfully negotiated. 
These latter negotiations broke down over the issue of 
five employees who had assaulted a manager and 
destroyed company property during the lockout. The 
five had been cited for contempt of court for their 
actions. The employer refused to allow them to return 
to work. The union took the position that no agreement 
would be reached unless the five were taken back. The 
employer then complained to the Board that the union 
was not making every reasonable effort to enter into a 
collective agreement. 


The Board noted that two propositions emerge from 
the jurisprudence on the duty to bargain. The first is 
that insistence on a single issue to a point of impasse 
is in bad faith if it forms part of a pattern of unfair 
labour practices or if it seeks to expand or restrict the 
scope of a legislative provision. The second proposi- 
tion is that insistence to the point of impasse on a 
provision which is illegal or otherwise contrary to public 
policy constitutes bad faith bargaining. The Board 
found that the union’s bargaining position in the instant 
case came within the second proposition. The Board 
stated that to find otherwise would be contrary to 
public order and would violate the precepts of sound 
labour relations. It therefore granted the employer's 
complaint. 


The Board also had occasion to consider a reference 
from the Minister under section 171.1 of the Code.” 
Under that section, the Minister may direct the Board 
to inquire into a dispute between parties who have 
failed to negotiate a first collective agreement and, if it 
considers it advisable, to settle the terms and condi- 
tions of the first collective agreement between the 
parties. 


The reference arose out of a breakdown in the bar- 
gaining process between a bank and a union which 
had been certified to represent two bargaining units 
made up of the bank’s employees. In order to elabo- 
rate on the operative factors in a decision to impose a 
first contract, the Board reviewed the history and 
underlying purpose of the Code and of the amendment 
which introduced the first contract settlement provi- 
sion. It concluded that the provision was designed to 
reinforce the certification process and in general to 
give practical effect to the free association rights of 
employees. The Board then examined the long and 
troubled history of relations between the bank and its 
workers. It found that the bank had been engaged in a 
strategy aimed at rendering the union impotent and 
thereby undermining the collective bargaining rights of 
its employees. In particular, the Board noted the bank 
had stretched negotiations out as long as possible, 
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had only made concessions in areas where the stand- 
ards were already set by law, and had remained 
intransigent with regard to items which affected its 
rights to deal directly with employees or which 
changed the status quo vis-a-vis benefits. 


The Board expressed the view that this was a classic 
example of the sort of situation that Parliament 
intended section 171.1 to correct, namely that in which 
an employer turns the process of negotiation for a first 


_agreement into a recognition struggle for the union by 


refusing to bargain in any meaningful way. The Board 
thus found that the imposition of a first contract was 
advisable, and it viewed its role in arriving at an 
appropriate settlement once more in terms of further- 
ing the objectives of meaningful collective bargaining 
rights rather than in terms of arbitrating the conflicting 
interests of parties. Thus, it was careful not to give the 
union economic rights it had been unable to win at the 
bargaining table but rather focussed on provisions 
such aS an amnesty clause in the back-to-work 
protocol and a no-contracting-out clause. The Board 
felt that these were provisions which would assist the 
parties in putting the bitterness of the struggle for an 
agreement behind them and in commencing healthy 
labour relations. 


Finally, in plenary session the Board considered its 
powers to review, under section 119(1), a previous 
granting of an adjournment in the course of certifica- 
tion proceedings.” The Board had entertained several 
applications to certify workers employed by the House 
of Commons. The occasion for the adjournment was 
the imminent passage by the House of legislation 
which would affect the bargaining rights of its 
employees. The original panel decided that an adjourn- 
ment at this time would best serve sound labour 
relations. The Board in plenary review overturned this 
decision. It adverted to the fact that, under the Code, 
the Board has very little discretion in granting a 
certification order. Once the statutory conditions are 
met, it must do so notwithstanding the fact that it is of 
the opinion that the certification would undermine the 
labour relations of the parties. It followed that the 
discretion to grant an adjournment of the certification 
process should be circumscribed in the same manner. 
The Board also drew an analogy between pending 
legislation and pending judicial review proceedings. In 
the latter situation, the cases establish that the com- 
mencement of proceedings does not justify a delay in 
the bargaining process. Thus, the Board concluded 
that it had acted without legislative authority by 


granting the adjournment. It thereby rescinded its — 


previous decision and left it to the original panel to 
consider the merits of the certification applications. 
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Gordon Parsley et al., supra, at note 13 


Nordair Ltd. (1986), as yet unreported CLRB 
decision no. 560; The Clerical Employees of 
Nordair Ltd. v. Nordair Ltd. et al., file no. A-148- 
86 (F.C.A.), application filed pursuant to section 
28 of the Federal Court Act, pending 


Gordon Duncan McCance, supra, at note 19 
Ibid. 


Jacques Poitras (1986), as yet unreported CLRB 
decision no. 546 


Andre Gagnon (1986), as yet unreported CLRB 
decision no. 547 


Jean-Pierre Levac (1986), 


as yet unreported 
CLRB decision no. 565 . 


Jacqueline Brideau, supra, at note 19 


Martin Muranetz (1986), as yet unreported CLRB 
decision no. 553 


Ronald Guy (1985), 60 di 142; and 86 CLLC 
16,007 (CLRB no. 511) 


Michael J. Roberts (1986), as yet unreported 
CLRB decision no. 548 


M.G. Levesque (1985), as yet unreported CLRB 
decision no. 523 


The Supreme Court decision referred to is Upper 
Lakes Shipping Ltd. v. Mike Sheehan, [1979] 1 
S.C.R. 902; 95 D.L.R. (3d) 25; and 25 N.R. 149 


Tom Murray et al. (1986), as yet unreported 
CLRB decision no. 545 


Mary Fraser (1985), as yet unreported CLRB 
decision no. 535 


Thomas Zuk and Gloria Linfield (1985), 85 
CLLC 16,060 (CLRB no. 531) 
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Robert Wooton et al. (1985), as yet unreported 
CLRB decision no. 513 


Nordair Ltd. (1986), as yet unreported CLRB 
decision no. 560; Louisette Inkel et al. v. Interna- 
tional Association of Machinists and Aero- 
space Workers, Local Lodge 2309, et al., file 
no. A-148-86 (F.C.A.), application filed pursuant to 
section 28 of the Federal Court Act, pending 


Gordon Parsley et al., supra, at note 13 
See page 27 of this report. 


St. John’s Shipping Association Limited (1985), 
10 CLRBR (NS) 118; and 85 CLLC 16,033 (CLRB 
no. 514) 


Maritime Employers’ Association (1986), as yet 
unreported CLRB decision no. 559 


National Bank of Canada (1986), 58 di 94; 11 
CLRBR (NS) 257; and 86 CLLC 16,032 (partial 
report) (CLRB no. 542); National Bank of 
Canada v. CLRB et al., file no. A-1008-85 
(F.C.A.), challenging the reasons for decision 
issued by the Board, and file no. A-86-86 (F.C.A.), 
challenging the certification certificate, applica- 
tions filed pursuant to section 28 of the Federal 
Court Act, pending 


Canadian Imperial Bank of Commerce (Powell 
River and Gillies Bay, B.C.) (1986), as yet 
unreported CLRB decision no. 557 


Bank of Nova Scotia (Cedarbrae Plaza) (1985), 
as yet unreported CLRB decision no. 533 


Sedpex Inc. (1985), as yet unreported CLRB 
decision no. 543 


Radio CHNC Limitée (1985), 86 CLLC 16,009 
(CLRB no. 537); Les salaries de New Carlisle, 
Local 610 v. Radio CHNC Limiteée et al., file no. 
A-935-85 (F.C.A.), application filed pursuant to 
section 28 of the Federal Court Act, pending 


Steve Baidwan (1985), 85 CLLC 16,046 (CLRB 
no. 526); Canadian Air Line Employees’ Asso- 
ciation v. Steve Baidwan, Austin Airways 
Limited et al., file no. A-505-85, June 14, 1985 
(F.C.A.), motion for stay of execution dismissed, 
application filed pursuant to section 28 of the 
Federal Court Act withdrawn 


Nordair Ltd., supra, at note 21 


40 


48 


49 


50 


ol 


52 


53 


54 


55 


56 


57 


58 


59 


60 


61 
62 


63 


Steve Baidwan, supra, at note 46 


National Bank of Canada (1986), 86 CLLC 
16,029 (CLRB no. 539); Banque Nationale du 
Canada c. Union internationale des employes 
de commerce, section locale 508, file no. A- 
902-85 (F.C.A.), application filed pursuant to 
section 28 of the Federal Court Act, pending 


Canadian National Railway Company et al. 
(1986), as yet unreported CLRB decision no. 556 


Canada Post Corporation (1985), as yet 
unreported CLRB decision no. 538; Public Ser- 
vice Alliance of Canada v. CLRB, judgment 
rendered from the bench, file no. A-872-85, March 
6, 1986 (F.C.A.), Board decision confirmed 


Tele-Métropole Inc. (1985), as yet unreported 
CLRB decision no. 541 


Canadian Pacific Limited (1985), 60 di 131 
(CLRB no. 510) 
Voyageur Colonial Limited (1986), as yet 


unreported CLRB decision no. 563 


Avant Garde Maintenance Inc. (1985), as yet 
unreported CLRB decision no. 516; Service 
d’entretien Avant-Garde Inc. v. Canada Labour 
Relations Board (1985), 26 D.L.R. (4th) 331; and 
[1986] RuJ.Q. 164 (Que. S.C.), Board decision 
reversed 


Cook Brothers Transport Limited (1985), as yet 
unreported CLRB decision no. 519 


Urbain et Chartrand Inc. (1985), 55 di 257 
(CLRB no. 508); Urbain et Chartrand Inc. c. 
Conseil canadien des relations du travail et 
autre, file no. 500-05-006-549-859 (Que. S.C.), 
writ of evocation withdrawn 


Mary Fraser, supra, at note 33 


Claude Latrémouille (1986), as yet unreported 
CLRB decision no. 551 


Québec Aviation Limitée, supra, at note 6 
See pages 27, 28 and 29 of this report. 


Mid-Continental Tank Lines Inc. (1986), as yet 
unreported CLRB decision no. 558 | 


Canadian Pacific Limited 


(1986), 86 CLLC. 
16,020 (CLRB no. 554) 
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64 Samuel John Snively (1985), as yet unreported 
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CLRB decision no. 527 


Samuel John Snively (1984), 57 di 139; and 8 
CLRBR (NS) 309 (CLRB no. 484); John, John 
Transportation Services Inc. operating as Can- 
Am _ Services (Windsor, Ont.) v. Samuel 
Snively, file no. A-1205-84 (F.C.A.), application 
filed pursuant to section 28 of the Federal Court 
Act, pending 


John F. Creamer (1985), as yet unreported CLRB 
decision no. 534; Canadian Broadcasting 
Corporation v. Broadcast Council of Canadian 
Union of Public Employees et al., file no. A-847- 
85 (F.C.A.), application filed pursuant to section 
28 of the Federal Court Act, pending as of March 
31, 1986 


Rodney Noél (1986), as yet unreported CLRB 
decision no. 552 
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Cape Breton Development Corporation (1985), 
60 di 126; and 85 CLLC 16,026 (CLRB no. 509) 
Manitoba Pool Elevators SoeeCEKE 
16,061 (CLRB no. 532) 


(1985), 


Les Eléevateurs de Sorel Limitée (1985), 85 
CLLC 16,032 (CLRB no. 512); an application for 
review by the full Board was filed and allowed 
which was withdrawn following a_ settlement 
between the parties. 


Canadian Imperial Bank of Commerce (1986), 
86 CLLC 16,023 (CLRB no. 564); The Canadian 
Imperial Bank of Commerce v. Union of Bank 
Employees (Ontario), Local 2104 (CLC), and 
Dianne Mcintyre, file no. A-34-86 (F.C.A.), and 
Dianne Mcintyre v. Union of Bank Employees, 
Local 2104 (CLC), et al., file no. A-35-86 
(F.C.A.), two applications filed pursuant to section 
28 of the Federal Court Act, withdrawn 


House of Commons et al. (1985), 11 CLRBR 
(NS) 43; and 85 CLLC 16,065 (CLRB no. 536) 
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Judicial Review and Related Proceedings 


Statistics 


In 1985-86, the Supreme Court of Canada denied four 
applications for leave to appeal from judgments of the 
Federal Court of Appeal involving Board decisions. ' In 
all cases, these applications were made by parties 
other than the Board. Moreover, no case involving the 
Board was pending before the Supreme Court. 


The Federal Court of Appeal, which can review and set 
aside Board decisions on certain grounds under 
section 28 of the Federal Court Act, rendered 14 
judgments, three of which set aside the Board deci- 
sions challenged.* In two of these cases, the Court 
found that the rules of natural justice had been 
breached. It did not however review the merits of either 
case.° In the third case, the Board was found to have 
exceeded its jurisdiction. 


The 11 other Federal Court of Appeal judgments 
affirmed the decisions rendered by the Board.* Eight- 
een applications for review of Board decisions were 
abandoned by the parties. 


Of the seven applications made to the Federal Court of 
Appeal to stay Board decisions, two were withdrawn® 
and the other five were dismissed.® 


The Quebec Superior Court which, like the other higher 
provincial courts, can review Board decisions involving 
a constitutional issue, heard three applications, only 
one of which it granted.’ 


Because of the enactment of section 122 of the 
Canada Labour Code, and in view of the judicial 
decisions confirming that the effect of this section is to 
preclude any recourse against the Board in the Trial 
Division of the Federal Court under section 18 of the 
Federal Court Act, no section 18 applications were 
brought. 


Finally, the Federal Court of Appeal reaffirmed in a 
judgment its position that only ‘‘final’’ decisions of the 
Board (those disposing of a case once and for all) can 
be reviewed under section 28 of the Federal Court 
Act.® 


| Natural justice 


Four cases were the subject of applications to the 
Federal Court of Appeal alleging that the Board had 
breached the rules of natural justice. The Court ruled 
_ that these allegations were founded in two cases.° 


/ 
| 
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At issue in one of these two cases was whether 
tobacco smoke in the workplace could constitute an 
imminent danger to the health and safety of an 
employee. The complainant sought to call as witnesses 
various experts, including his own doctor, to testify on 
the effects of smoke on health. The Board had ruled 
that there was no need to hear these witnesses 
because, in its opinion, the notion of ‘imminent’ 
danger could apply only to the complainant in the 
particular circumstances of this case. Moreover, the 
Board was prepared to accept in its entirety the 
complainant’s description of his own reactions to 
tobacco smoke. The Federal Court of Appeal held 
that, even though the Board’s interpretation of the 
words “‘imminent danger’ was not unreasonable and 
not subject to judicial review, it was guilty of a denial of 
justice in refusing to hear the testimony of these 
witnesses. '° 


In the other case, the issue before the Board was 
whether the compulsory check-off of union dues (the 
Rand Formula) could apply to a collective agreement 
that was in force and that provided for a voluntary 
check-off only when the 1984 amendment to the Code 
was enacted. The Board answered in the affirmative, 
but some employees who had not agreed to be bound 
by the check-off sought a review of this decision on the 
grounds that the failure to notify them of the hearing 
before the Board constituted a denial of natural justice. 
The Federal Court of Appeal found in their favour on 
the grounds that if, as a general rule, only the union 
can act on behalf of the employees of a bargaining 
unit, there are circumstances where the interests of 
certain employees differ from those of the union or of 
the employees that the union has chosen to represent. 
These dissenting employees will therefore have stand- 
ing as parties to the proceedings before the Board and 
hence the right to be notified of a hearing." 


In the other two cases, the Federal Court of Appeal 
dismissed summarily allegations of denial of natural 
justice. In one case, the Board had found that an 
employer had ratified a collective agreement. It did not 
wish to hear the testimony of the conciliator involved in 
the case or admit in evidence a letter written by 
counsel for the union to his client. The Court held that, 
even assuming that the Board erred in law in refusing 
to hear this evidence, no denial of justice would have 
resulted. '? 


In the second case, the Board had dismissed an 
application for certification following two representa- 
tion votes. It had nullified the results of the first vote on 
the grounds of employer interference. However, it 
accepted the results of the second vote. The Federal 
Court of Appeal dismissed summarily the allegations of 
bias made by the unsuccessful union. '° 


aT 


Alleged excess of jurisdiction 


e Constitutional jurisdiction 


Of the four applications for review alleging that the 
Board lacked constitutional jurisdiction, only one was 
allowed.'* The Quebec Superior Court set aside a 
Board decision granting a certification certificate to a 
union representing a unit comprising five employees of 
a cleaning company who were employed exclusively at 
Air Canada’s Mirabel facilities. The Court held that the 
Board had incorrectly weighed the evidence which did 
not show that this cleaning operation was an integral 
or vital part of Air Canada’s aeronautical activities. 


In the other three cases, the Federal Court of Appeal 
affirmed the Board’s decisions. In one case, the Board 
had concluded that flying instructors employed by a 
flying school operated by a company that also 
managed an air transportation service came under its 
jurisdiction and had certified a union to represent the 
instructors in question. '® 


The other two cases each involved an application to 
the Federal Court of Appeal to rescind two declara- 
tions of a sale of business made by the Board, the 
respective applicants alleging that the person to whom 
the business was sold was not engaged in activities 
under federal jurisdiction. In one case, an extra- 
provincial trucking company had entrusted the mainte- 
nance of its trucks to another subcontractor. In the 
other case, the same company had entrusted the 
maintenance of its trucks to another subcontractor. In 
both cases, the Federal Court of Appeal affirmed the 
Board’s finding that the business transferred to the 
subcontractor was an integral part of the extra- 
provincial trucking company and hence that there had 
been a sale of business within the meaning of the 
Code."® 


e Unlawful strikes 


The Federal Court affirmed a Board decision which 
found that the concerted refusal of flight attendants, 
with the support of their union, to accept supervisory 
positions constituted an unlawful strike in the circum- 
stances. The Federal Court held that, even assuming 
that the Board erred in law in its finding, it nevertheless 
did not exceed its jurisdiction. '” 


¢ Imminent danger 


In a judgment setting aside a Board decision for 
reasons of natural justice,’® the Federal Court of 
Appeal nevertheless confirmed the Board’s interpreta- 
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tion of the words ‘‘imminent danger’ contained in the 
Code. The Board had concluded that the effects of 
tobacco smoke on the human body could not consti- 
tute an “imminent danger.’’ The Court held that this 
conclusion was not patently unreasonable and was 
therefore not subject to judicial review. 


e Unfair labour practices 


Two applications to review Board decisions dealing 
with unfair labour practices were made to the Federal 
Court of Appeal and, in both cases, the Court declined 
to set aside the decisions in question.'® In one case, 
the Board had granted complaints of unfair labour 
practice made by certain employees against their 
bargaining agent. It concluded that the failure of the 
complainants to exhaust all the union’s internal appeal 
procedures was not a bar to their complaints. The 
Court held that this interpretation was protected by the 
Code’s privative clause because it was not patently 
unreasonable. 


In the other case, the Board found an employer who 
had dismissed a number of its employees and 
entrusted their duties to a subcontractor guilty of unfair 
labour practices. The Board had ordered that these 
dismissals be rescinded. The Court ruled, without 
elaboration, that the Board had neither exceeded its 
jurisdiction nor breached the rules of natural justice.*° 


e Power of review 


The Federal Court of Appeal set aside a Board deci- 
sion that reviewed one of its previous orders. This 
review suspended certain effects of a multi-employer 
certification in the longshoring industry because, for an 
unspecified period of time, only one employer had 
been covered by the certification. The Court held that 
the Board could not use its power of review to evade 
certain of its obligations under the Code.?' 


e The Charter 


The Federal Court of Appeal rejected the argument 
that the Board violated the freedom of association 
guaranteed by the Canadian Charter of Rights and 
Freedoms by authorizing certain persons to take part 
in a representation vote held in connection with an 
application for certification. The Court held that, even 
assuming that the Board erred in deciding that these 
persons were eligible to vote, this would not have 
contravened the Charter.” | 


e The application of intervening amendments to 
the Code 


The Federal Court of Appeal set aside a Board deci- 
sion which held that an amendment to the Code 
providing for the compulsory check-off of union dues 
(the Rand Formula), at the request of a union, applied 
to collective agreements in effect when this amend- 
ment came into force. 2° Although the Court set aside 
this decision on the grounds that the rules of natural 
justice had been breached, it nevertheless confirmed 
the Board’s interpretation concerning the application 
of an intervening amendment to the Code. 
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e Sale of business 


Application was made to the Federal Court of Appeal 
to set aside four Board decisions concerning declara- 
tions of a sale of business. In two cases, it was alleged 
that the Board lacked constitutional jurisdiction. Both 
applications were dismissed (see above section on 
Constitutional jurisdiction). 


In the other two cases, the matter at issue before the 
Board was whether one subcontractor’s loss of a 
contract to another subcontractor constituted a sale of 
business within the meaning of the Code, thereby 
resulting in the transfer to the second subcontractor of 
the certification and the collective agreement binding 
the first subcontractor. 


In one case, the Board had answered yes, and in the 
other case, no.** The Federal Court of Appeal refused 
to interfere. 


e ‘ gesinheotw Uninet lettin gaa 
sama le : 
| teas ey) an 
ol) “yume & sues ee eee eS es 

. Sv fi, Ie SINR 1G, jie RO 
y Ann Th~ oer SAO alte gnlower 
ho lasvoe) ert 15 \dehinnge bre z 
| 2Mennesid evigagihs:| , 
‘ cf OW Sigs it 
3 mows 8 1 Qwest Ee 
790 piel? OS 


: + See” 
PeeEn eee be ie) Feyoasy 


» 


oe 


) HV IVs Se 
cig) 
a] mi 


Endnotes 


1 Canadian Broadcasting Corporation (1982), 44 bench, file no. A-1778-83, June 5, 1985 (F.C.A.), 


di 19; and 1 CLRBR (NS) 129 (CLRB no. 383); 
Canadian Broadcasting Corporation v. Canada 
Labour Relations Board, file no. A-467-82, 
January 22, 1985 (F.C.A.), application filed 
pursuant to section 28 of the Federal Court Act 
dismissed; leave to appeal before Supreme Court 
filed April 22, 1985, dismissed May 9, 1985 


Canadian Broadcasting Corporation (1984), 55 
di 145 (CLRB no. 457); Claude Latrémouille v. 
Canada Labour Relations Board, file nos. A-694- 
84 and A-720-84, January 22, 1985 (F.C.A.), 
application dismissed; Canadian Wire Service 
Guild, Local 213 v. Canadian Broadcasting 
Corporation et al., leave to appeal before 
Supreme Court dismissed May 9, 1985, Bulletin of 
the Supreme Court, May 10, 1985, page 543/85 


Highway Truck Service Ltd. (1984), 57 di 178 
(CLRB no. 486); Highway Truck Service Ltd. v. 
Canada Labour Relations Board (1985), 62 N.R. 
218 (F.C.A.), leave to appeal dismissed; Highway 
Truck Service Ltd. v. Canada Labour Relations 
Board (1985), 64 N.R. 157 (S.C.C.), leave to 
appeal dismissed 


Worldways Canada Ltd. v. Canadian Air Line 
Flight Attendants’ Association, judgment 
rendered from the bench, file no. A-504-86, March 
20, 1986 (F.C.A.), leave to appeal dismissed 


Worldways Canada Ltd. v. Canadian Air Line 
Flight Attendants’ Association and Stephen 
Brailsford, file no. A-625-84, June 7, 1985 
(F.C.A.), leave to appeal dismissed 


Okanagan Helicopters Ltd. v. Canadian Heli- 
copter Pilots’ Association (1985), 64 N.R. 135; 
and 86 CLLC 14,007 (F.C.A.), leave to appeal 
granted 


Public Service Alliance of Canada v. Canada 
Labour Relations Board, judgment rendered from 
the bench, file no. A-872-85, March 6, 1986 
(F.C.A.), application dismissed 


CAFAS Inc. c. Conseil canadien des relations 
du travail et autres, file no. A-662-83, April 17, 
1985 (F.C.A.), application dismissed 


Seafarers’ International Union of Canada v. 
Ronald Wheadon and Timothy Siegrist, judg- 
ment rendered from the bench, file no. A-1777-83, 
June 5, 1985 (F.C.A.), application dismissed; 
Seafarers’ International Union of Canada v. 
Jacob Barrie et al., judgment rendered from the 
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application dismissed 


Association des employeurs maritimes c. 
Murray Bay Marine Terminal Inc. et autres, file 
no. A-1833-83, April 1, 1985 (F.C.A.), application 
granted 


Bernshine Mobile Maintenance Ltd. v. Canada 
Labour Relations Board, [1986] 1 F.C. 422: 
(1985), 22 D.L.R. (4th) 748; and 85 CLLC 14,060 
(C.A.), application dismissed 


The Association of Clerical, Office and Techni- 
cal Workers of Nordair Ltd. v. The Canada 
Labour Relations Board, Nordair Limited et al., 
judgment rendered from the bench, file nos. 
A-1216-84 and A-128-85, April 29, 1985 (F.C.A.), 
application dismissed 


Highway Truck Service Ltd., supra, at note 1 


Canadian Air Line Employees’ Association v. 
Air Canada et al., judgment rendered from the 
bench, file no. A-1447-84 (F.C.A.), application 
dismissed 


Québec Aviation Ltée c. Conseil canadien des 
relations du travail, file no. A-233-85, January 7, 
1986 (F.C.A.), application dismissed 


Alberto Timpauer v. Air Canada et al., [1986] 1 
FiG2 453; (1986), 27.D:1R, (4th))75;rand?75.N.R. 
352 (C.A.), application granted. According to the 
Court, the Board did not err on its interpretation of 
“imminent danger’, but rather was guilty of denial 
of natural justice when it refused to hear the 
testimony of experts as requested by the complai- 
nant. 


Association internationale des machinistes et 
des travailleurs de |’aéroastronautique et autre 
c. Conseil canadien des relations du travail et 
CAFAS Inc., file no. A-674-84, April 17, 1985 
(F.C.A.), application dismissed 


Note: The judgments which quashed the Board’s 
decisions are as follows: 


A-24-85, A-573-85, Okanagan Helicopters Ltd., 
supra; A-1833-83, Murray Bay Marine Terminal 
Inc., supra; A-277-85, Alberto Timpauer, supra. 
Okanagan Helicopters Ltd., supra, at note 2 


Alberto Timpauer, supra, at note 2 


4 Worldways Canada Ltd., supra, file no. A-625- 


84, at note 2 


Worldways Canada Ltd., supra, file no. A-504- 
85, at note 2 


Public Service Alliance of Canada, supra, file 
no. A-872-85, at note 2 


CAFAS Inc., supra, file no. A-662-83, at note 2 
CAFAS Inc., supra, file no. A-674-84, at note 2 


Seafarers’ International 
supra, at note 2 


Union of Canada, 


Bernshine Mobile Maintenance Ltd., supra, at 
note 2 


Nordair Limited, supra, file no. A-1216-84, at 
note 2 


Highway Truck Service Ltd., supra, at note 2 
Air Canada et al., supra, at note 2 
Québec Aviation Ltée, supra, at note 2 


The Canadian Imperial Bank of Commerce v. 
Union of Bank Employees (Ontario), Local 
2104 (CLC), and Dianne Mcintyre, file no. A-34- 
86 (F.C.A.), application pursuant to section 28 of 
the Federal Court Act and motion for stay of 
execution filed January 30, 1986. The motion for 
stay of execution was withdrawn February 4, 1986 
and the notice of discontinuance concerning the 
application pursuant to section 28 was withdrawn 
in April 1986. 


Dianne Mcintyre v. Union of Bank Employees, 
Local 2104 (CLC), et al., file no. A-35-86 
(F.C.A.), application pursuant to section 28 of the 
Federal Court Act and motion for stay of execution 
filed January 31, 1986. The motion for stay of 
execution was withdrawn on February 4, 1986 and 
the notice of discontinuance concerning the 
application pursuant to section 28 was withdrawn 
June 5, 1986. 


Canadian Air Line Employees’ Association v. 
Steve Baidwan, Austin Airways et al., file no. A- 
505-85, June 14, 1985 (F.C.A.), motion for stay of 
execution dismissed 


House of Commons v. Canada Labour Rela- 
tions Board and Public Service Alliance of 
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Canada, file no. A-855-85, December 18, 1985 
(F.C.A.), motion for stay of execution dismissed 


House of Commons yv. Canada Labour Rela- 
tions Board and House of Commons Security 
Service Employees Association, file no. A-856- 
85, December 18, 1985 (F.C.A.), motion for stay 
of execution dismissed 


Library of Parliament v. Canada Labour Rela- 
tions Board and Public Service Alliance of 
Canada, file nos. A-860-85 and A-861-85, 
December 18, 1985 (F.C.A.), motions for stay of 
execution filed November 4, 1985 and then 
dismissed 


Service d’entretien Avant-Garde Inc. v. Canada 
Labour Relations Board (1985), 26 D.L.R. (4th) 
331; and [1986] R.J.Q. 164 (Que. S.C.), writ of 
evocation granted 

Urbain et Chartrand Inc. c. Conseil canadien 
des relations du travail et autre, file no. 500-05- 
006-549-859 (Que. S.C.), writ of evocation filed 
July 19, 1985, withdrawn November 21, 1985 
George Harris et al. v. International Longshore- 
men’s Association, Local 1657, et al., file no. 
500-05-000780-865, February 4, 1986 (Que. 
S.C.), motion for provisional and_ interlocutory 
injunction dismissed 


Public Service Alliance of Canada, supra, at 
note 2 


Okanagan Helicopters Ltd., supra, at note 2 
Alberto Timpauer, supra, at note 2 
Alberto Timpauer, supra, at note 2 
Okanagan Helicopters Ltd., supra, at note 2 


Worldways Canada Ltd., supra, file no. A-504- 
85, at note 2 


Nordair Limited, supra, at note 2 


Bernshine Mobile Maintenance Ltd., supra, at 
note 2 


Highway Truck Service Ltd., supra, at note 2 
Québec Aviation Ltée, supra, at note 2 


Service d’entretien Avant-Garde Inc., supra, at 
note 7 
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Note: Only the application filed by Avant-Garde 
was allowed. 


Québec Aviation Ltée, supra, at note 2 


Bernshine Mobile Maintenance Ltd., supra, at 
note 2 


Highway Truck Service Ltd., supra, at note 2 
Air Canada et al., supra, at note 2 
Alberto Timpauer, supra, at note 2 


Seafarers’ International Union of Canada, 


supra, at note 2 
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Worldways Canada Ltd., supra, file no. A-625- 
84, at note 2 


Murray Bay Marine Terminal Inc., supra, at note 
2 


Nordair Limited, supra, file no. A-1216-84, at 
note 2 


Okanagan Helicopters Ltd., supra, at note 2 


CAFAS Inc., supra, file no. A-622-83, at note 2. 
The Board had found in that case that there had 
been a sale of business. 


CAFAS Inc., supra, file no. A-674-84, at note 2. 
The Board had found in that case that there had 
been no sale of business. 
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Dex: 902-426-7397 


Tel: (514) 283-3258 
Telex: 05562171 
Dex: 514-283-3590 


Regional Director 
Debra Robinson 


Regional Director 
John Stanton 

Tel: (416) 973-3782 
Dex: 416-973-6543 


M5K 1H6 


“Every employee is free to join the trade union of his choice and to 
participate in its lawful activities. ”’ 


“Every employer is free to join the employers’ organization of his 
choice and to participate in its lawful activities. ”’ 


(Section 110, Part V, 
Canada Labour Code) 


Canada 
Labour 
Relations 
Board 


Conseil 
Canadien des 
Relations du 
Travail 


Office of the Chairman 
Cabinet du Président 


C.D. Howe Building 
240 Sparks Street 
4th Floor West 
Ottawa, Ontario 
K1A 0X8 


January 28, 1988 


The Honourable Pierre Cadieux 
Minister of Labour 

Labour Canada 

Place du Portage 

Phase II 

Hull, Quebec 

K1A OJ2 


Dear Mr. Minister: 


In accordance with the provisions of section 210 of the Canada Labour Code 
(Part V - Industrial Relations), | have the honour of submitting to you this Annual 
Report of the Canada Labour Relations Board on its activities for the year ending 
March 31st, 1987. 


Respectfully submitted, 


Yfre 


Marc Lapointe, Q.C. 
Chairman 
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Introduction 


As at March 31, 1987, last day of the fiscal year 
reported on in this annual report, the Canada Labour 
Relations Board, as reconstituted by Parliament in 
February 1973, has been in operation for slightly over 
14 years. 


During that period, this new agency has gone through 
the normal difficulties surrounding the establishment, 
the identification of objectives and the development of 
policies insuring the delivery of quality services which 
are expected from it. 


Among the obligations the Board acknowledges, there 
is one it is particularly conscious of: the issuing of 
decisions in the most expeditious way. The maxim 
which holds that justice delayed is justice denied is 
more applicable in labour relations than in any other 
field. Conflicts in labour relations must be settled or 
adjudicated upon rapidly. 


The Board is aware that in the past few years, criticism 
is levelled at it on that score. 


Towards the end of 1982, the Board had approxi- 
mately 150 files pending before it, with an overall 
number of applications very similar to the one prevail- 
ing in 1986. This equated to an average lapsed period 
of 3 or 4 months between the date of filing of an 
application and its disposition by the Board. At the 
end of March 1987, there were 377 files pending 
before the Board. 


One must take into account that amendments to the 
Code have created new recourses and that the nature 
of some cases have become more complex (i.e. 
Canada Post) and this could, in part, explain the 
delays which have slowed down the decision-making 
process at the Board. However, there is a far simpler 
reason. 


In 1985, the Honourable Erik Neilson filed his report, 
Citizenship, Labour and Immigration: A Plethora of 
“People”? Programs (Ottawa: Supply and Services 
Canada, 1985), where one may read the following 
Criticism: 

“The backlog continues to increase and unless dealt with will 


lead to further delays in reaching decisions and increased 
Criticisms. 


Part-time Vice-Chairmen and members should be 
appointed, ...”’ 


(page 46) 


and the following recommendation to cure the 
problem: 


| 


“- appointing part-time Board members and Vice-Chairmen; 


(page 46) 


Because Parliament has created in the Board an 
independent quasi-judicial tribunal, the Board and its 
chairman have always the utmost restraint in com- 
menting upon controversial debates which its opera- 
tions could create. A tribunal only speaks through its 
decisions. 


However, because some criticism concerning delays is 
unjust for the Board and because the solutions recom- 
mended are not appropriate, the undersigned has 
decided this year to break silence in order to underline 
the major reason for the growing number of pending 
cases before the Board. It has become imperative to 
do so. 


The statutory provisions of the Code call for each 
decision of the Board, except for rare exceptions, to 
be rendered by a panel constituted of a vice-chairman 
or the chairman sitting with two members. 


The Code stipulates that there are eight positions of 
member. The Board is thus capable of handling the 
volume of applications with four panels. 


But this is contingent upon the Board having at its 
disposal at all times the eight members which the Code 
entitles it to have. 


Furthermore, these eight members must be capable of 
sitting, i.e. trained. The exigencies of the function, as 
experience has demonstrated, make it that a new 
member requires a training period of approximately 
three months before he/she may begin to act. On the 
other hand, when the Board is made aware in a timely 
fashion that a member’s term shall not be renewed, it 
must, in all justice vis-a-vis that member, and to 
respect its own budget, decelerate the number of files 
assigned to said members during the last six months of 
the term. 


That person must be granted some time to relocate 
and time to dispose of all the files he/she was seized 
with so that, ideally, he/she will have no more duties to 
perform on the last day of the term. Otherwise, accord- 
ing to the Code, the Board will have to remunerate the 
departed member beyond the expiry of his/her term 
while, in the meantime, also fully remunerating a new 
member already in function. This plays havoc with the 
Board’s budget. 


Each time a member vacancy occurs, the Board 
cannot field four panels unless his/her replacement is 


a 


appointed without delay. There are then only three 
panels. If three vacancies exist at the same time, the 
Board can only field two panels. 


Annexed to this introduction is a graphic illustrating the 
situation which the Board has been faced with since 
January 1984. During that month, there were eight 
members and thus four panels. 


The very next month, February 1984, with an unfilled 
vacancy, there were only three available panels. That 
situation prevailed until August 1984 when another 
vacancy went by with no replacement: six members. 
From September 1985 to November 1985, the situa- 
tion worsened even more since another vacancy 
occurred. With only five members, the Board could 
only field two panels to respond to the same volume of 
work. 


The study of this graphic demonstrates that since the 
end of the month of January 1984, until the end of the 


fiscal year under review, that is March 1987, the Board 
never had the eight members which are authorized by 
the Code. 


| am still convinced that the Canada Labour Relations 
Board can, with a complement of one chairman, four 
vice-chairmen and eight members in function at all 
times, settle or dispose of the cases in the current 
volume within a delay of three to four months (except 
for exceptional cases). This lapse of time (which the 
Board respected for a long while), if one takes into 
consideration the magnitude of the Board’s geograph- 
ical jurisdiction, would compare favourably with the 
performance of other labour boards in Canada. 


Whereas the Neilson Report proposes to add addi- 
tional members to the present complement of the 
Board, we say that one must first insure that the Board 
is, at all times, timely staffed with the complement of 
members which the law authorizes it to have. 


Gfuse 


Marc Lapointe, Q.C. 
Chairman 


Board Complement of Members/ Panels 
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The Canada Labour Relations Board 


The Canada Labour Relations Board was reorganized 
in 1973 with the enactment of the Canada Labour 
Code (Part V - Industrial Relations). The ‘‘new’’ CLRB 
was established as a result of the studies and recom- 
mendations of the Woods Task Force on Labour 
Relations (Canadian Industrial Relations: The 
Report of the Task Force on Labour Relations 
(Ottawa: Privy Council Office, 1968)). Based on this 
report, Parliament reorganized the CLRB in 1973 and 
established it as an autonomous, non-representational, 
quasi-judicial tribunal with statutory powers pertaining 
to the administration, interpretation and application of 
Part V of the Canada Labour Code. The CLRB was 
also designated as a ‘‘department”’ within the meaning 
of the Financial Administration Act, independent of the 
Department of Labour. Parliament set out its philoso- 
phy of the ‘‘new’’ CLRB’s role by providing a preamble 
to the Canada Labour Code which states in part, 
“the Parliament of Canada desires to continue and 
extend its support to labour and management in their 
cooperative efforts to develop good relations and 
constructive collective bargaining practices, and 
deems the development of good industrial relations to 
be in the best interests of Canada in ensuring a just 
share of the fruits of progress to all; ...”’ 


Once established, the CLRB set up its head office in 
Ottawa as required by Parliament. One of the first 
challenges faced by the CLRB was to overcome the 
problems involved in having jurisdiction in every 
province and territory in Canada. The Board decided 
that in order to provide reasonable access to its 
services, it had to travel. Therefore, when issues are 
brought before the CLRB which require it to hold a 
hearing, the Board will normally travel to a locale that 
is convenient to the parties that appear before it. The 
Board continues to travel across all of Canada in order 
to hold hearings and to remain informed of the issues 
faced by the various labour relations communities. 


The Board is required to provide its services, including 
hearings in both of Canada’s official languages. 


The CLRB decided to decentralize and establish a 
permanent presence in the various regions of Canada 
in order to assist the labour relations communities on a 
prompt and continuous basis. This was accomplished 
by having regional offices established in Dartmouth, 
Montreal, Toronto, Winnipeg and Vancouver. Each of 
the Board’s offices is staffed with experienced direc- 
tors and labour relations officers. These officers are 
assigned cases and are responsible for the investiga- 
tion of those applications. These officers also have an 
important role in the mediation of unfair labour prac- 
tice complaints as well as unlawful strikes and lock- 
outs. The settlement of these complaints and disputes 
eliminates the need and expense of public hearings 
and emphasizes the remedial aspect of the Board’s 


approach to these types of cases. The successful 
efforts of these officers in settling unlawful strikes and 
lockouts can avoid the impact of having important 
services from being unlawfully shut down for an 
unexpected and extended period of time. 


The Board’s offices provide information to the public 
on the Canada Labour Code (Part V) as well as on the 
Board’s policies, procedures and jurisprudence. They 
are also instrumental in keeping the Board updated 
and informed of issues affecting the local labour 
relations communities. 


Constitutional Jurisdiction of the Board 


Constitutional jurisdiction over labour relations is _ 
primarily a provincial responsibility. At the federal level, 
however, the Canada Labour Relations Board has— 
jurisdiction in all provinces and territories in relation to 
federal works, undertakings, or businesses within the 
legislative authority of the Parliament of Canada. In 
broad terms, the following industries and activities are - 
covered: | 


Air transportation 


e Banking 


Broadcasting 

¢ Communications 

¢ Crown Corporations 

e Flour and feed mills and grain elevators 
e Longshoring 


e Industries in the Yukon and Northwest 
Territories 


Railways (interprovincial and international) 


Road transportation (interprovincial and | 
international) | 


e¢ Shipping and Navigation 


Miscellaneous works declared by Parliament to- 
be to the general advantage of Canada 


An estimated 600,000 employees are covered by the 
provisions of Part V of the Canada Labour Code. In 
addition to its responsibilities under Part V of the Code 
(Industrial Relations), the Board is responsible for 
certain provisions of Part |V (Occupational Safety and_ 
Health, formerly referred to as Safety of Employees) as | 
outlined further at pages 17-18. 


Composition of the Board 


During the 1986-87 year, the Board consisted of a 
Chairman, four Vice-Chairmen and seven Board 
Members. Appointments to the Board are by Order-in- 
Council for terms of up to five years for Board Mem- 
bers and up to ten years for Chairman and Vice- 
Chairmen. 


The Members of the Board are full-time appointees 
with experience and knowledge of industrial relations 
and labour law. In order to ensure that the Board is 
truly a national Board, the Members are selected from 
various regions across Canada. As full-time members 
of a non-partisan Board, they are prohibited from 
holding any other remunerated office or employment. 
Although the Code was amended in 1984 to provide 
for the appointment of part-time Board Members to 
deal with safety cases under Part IV of the Code, no 
such part-time appointments have been made up to 
this point in time. 


As stipulated in the legislation, the business of the 
Board must be transacted by not less than three 
Members, one of whom must be either the Chairman 
or a Vice-Chairman. Exceptions to this include refer- 
ences or complaints made to the Board pursuant to 
Part IV of the Canada Labour Code (Occupational 
Safety and Health) and, in this regard, section 105.8 of 
Part IV provides that such cases may be disposed of 
by any Member of the Board. Another exception to the 
three-person panel is provided in section 115(1.1) of 
the Code and it is limited to uncontested matters. 


In the year under review, the Board consisted of the 
following individuals. 


Chairman 
Marc Lapointe, Q.C. 


Chairman of the CLRB since its reorganization in 1973, 
Mr. Lapointe was formerly a senior partner in the legal 
firm of Lapointe, Levesque, Gagnon and Bertrand and 
Associates, in Montréal. In a 26-year period of private 
practice, Mr. Lapointe was legal adviser to a large 
number of unions, mainly in the province of Quebec 
but also across Canada. In 1964, he was appointed 
Queen’s Counsel. A native of the province of Quebec, 
Mr. Lapointe is a graduate of the University of Montréal 
(B.A.). He holds a Bachelor of Civil Law degree and a 
Master’s degree (Labour Law) from McGill University. 
He was a lecturer on labour legislation in the law 
faculties of both these universities for many years while 
practising law. He is the author of numerous articles 
related to labour law. 


Vice-Chairmen 
Hugh R. Jamieson 


A Member of the Board since 1978, Mr. Jamieson was 
appointed Vice-Chairman in July 1982. Before joining 
the Board, he was Vice-Chairman of the Manitoba 
Labour Relations Board for five years, administering 
the Manitoba Payment of Wages Act as well as the 
Labour Relations Act. During that time, he acted as 
Chairman of the Manitoba Labour Board during 
extended absences of the Chairman. Prior to 1973, 
Mr. Jamieson had served as Deputy Registrar of the 
Manitoba Labour Relations Board and also as Labour 
Inspector of the Manitoba government involved in the 
investigation and mediation of labour disputes. 


Thomas M. Eberlee 


Mr. Eberlee was federal Deputy Minister of Labour for 
eight years prior to his appointment in August 1982. 
His public service career spans over 25 years in both 
the provincial (Ontario) and federal spheres. Before 
joining Labour Canada in 1974, he held several 
positions with the Ontario government, including that 
of Deputy Minister of Community and Social Services 
and Deputy Minister of Labour. He served on provincial 
cabinet committees and commissions on human rights, 
manpower training and labour management relations 
in the construction industry. He graduated from the 
University of Toronto with a degree in modern history. 


M. Brian Keller 


Mr. Keller was appointed in December 1982. He 
became a member of the Quebec Bar Association in 
1972 after having obtained his B.A. from Sir George 
Williams University in 1968. Since graduating in law 
from the University of Ottawa in 1971, he has worked 
in all aspects of labour relations: the Defence Research 
Board; the Treasury Board Secretariat; Privy Council; 
and as Senior Consultant with the Ottawa firm of 
Woods, Gordon and Company. In 1979, Mr. Keller 
went into the private sector in the employment of Bell 
Canada, in Montréal, as Assistant Director, Labour 
Relations (Research). He occupied this position for 
four years prior to his appointment as Vice-Chairman 
of the Board. 


Serge Brault 


Mr. Brault was appointed in April 1984. Having 
obtained his B.A. and law degree at the University of 
Montréal, he was admitted to the Quebec Bar in 1971. 


Later he pursued specialized studies (Scholarship from 
the French government and the University of Quebec) 
at the Sorbonne in Paris (private law). He then went on 
to practice law with one of the member federations of 
the Confederation of National Trade Unions and in 
1974 went into private practice; he concentrated on all 
aspects of labour law. In addition to his professional 
activities, Mr. Brault lectured in labour law and civil law 
at the University of Quebec in Montréal and the 
University of Montreal. 


Members of the Board 
Jacques Archambault 


Mr. Archambault was first appointed to the Board in 
1976. He was, previously, a special assistant to the 
federal Minister of Labour and a member of the Policy 
Coordination Group of the Department of Labour. 
Prior to that, he was a technical adviser to the Confed- 
eration of National Trade Unions from 1948 to 1972. 
During his 24-year career with the CNTU, he was 
charged with the responsibility for several important 
assignments in various European countries. He also 
headed delegations to Luxembourg, Milan and Rome 
as a member of the committee on development of the 
World Confederation of Labour. An active member of 
several important organizations in Quebec and in the 
Federal Government, Mr. Archambault was national 
co-chairman of the Canadian Coalition for Develop- 
ment and labour adviser at the Canadian Embassy to 
the Canadian Mission to the European communities 
(Brussels). He is a graduate of Laval University with a 
Bachelor of Arts and a Master’s in Social Science 
(industrial relations). 


James D. Abson 


First appointed to the Board in 1979, Mr. Abson is 
presently serving a second five-year appointment. 
Throughout his career, he has held senior positions in 
the field of industrial relations as Labour Relations Co- 
ordinator of the Ontario Federation of Construction 
Associations and Director of Organization of the 
Construction Labour Relations Association of Ontario. 
His labour relations experience has been focussed on 
the construction industry where he has been involved 
in such labour matters as jurisdictional conflict, union 
negotiations, recruitment, co-ordination of services for 
members and administration of collective agreements. 
He has also represented employers in arbitration. 


Victor E. Gannon 


Mr. Gannon was appointed in September 1980. A 
graduate from Loyola College, he has had an extensive 


career in the railway industry in management develop- 
ment and structure, with an accent, in more recent 
years, on labour relations while being associated with 


- CN. During his career, Mr. Gannon has been involved 


with collective bargaining, interpretation of collective 
agreements, grievances, arbitration and strike settle- 
ments in Canada as well as abroad. 


Henriette Parent 


Mrs. Parent, from Montréal, was appointed in August 
1982. She has extensive experience in the broadcast- 
ing industry at both the management and labour 
relations levels. During her career with the Union des 
Artistes and, more recently, with the CBC, Mrs. Parent 
has been involved with collective bargaining, interpre- 
tation of collective agreements, grievances and the 
administration and co-ordination of freelancers and 
contractual employees’ contracts within the CBC’s 
French network. 


Marguerite-Marie Galipeau 


Ms. Galipeau was appointed in January 1983. She was 
a lawyer with the Department of Justice before joining 
the Board. A graduate of the University of Ottawa with 
a Bachelor of Arts, a Civil Law degree and a Master’s 
in Labour Law, she was admitted to the Quebec Bar in 
1977. She began her career with the Department of 
Justice and represented Treasury Board before the 
Public Service Staff Relations Board and the Federal 
Court in a wide variety of labour disputes. A good part 
of her expertise in this area was acquired as counsel 
for Treasury Board in disputes involving various unions 
acting as bargaining agents of Post Office Department 
employees. 


Linda M. Parsons 


At the time of her appointment in September 1985, 
Ms. Parsons was employed as a Public Affairs Officer 
with Labour Canada in Ottawa. She has had extensive | 
experience in all aspects of industrial relations, namely. 
in her previous employment with the Newfoundland 
Association of Public Employees and the Canadian: 
Labour Congress. In addition, she is a past president. 
of the St. John’s and District Labour Council and a 
former executive member of the Newfoundland and. 
Labrador Federation of Labour. 


Calvin B. Davis 


Appointed in September 1985, Mr. Davis of Vancou- 
ver, B.C., was a part-time member of the B.C. Labour 
Relations Board. He was also employed as a 
researcher with the B.C. Construction Industry Health 
and Safety Council. A member of the International 
Association of Bridge, Structural and Ornamental Iron 
Workers’ Local 97 for fifteen years, he has worked in 
the field as a journeyman ironworker and general 
foreman. Active in the affairs of the union, he served in 
executive capacities and was a representative on the 
negotiating committee. Mr. Davis also served on 
various other committees regarding the ironworking 
industry and was a union representative to the Vancou- 
ver and District Labour Council, Vancouver and District 
Building and Construction Trades Council, B.C. 
Federation of Labour conventions and_ British 
Columbia and Yukon Building Trades conventions. 


Staff of the Board 


While the Chairman, Vice-Chairmen and Members of 
the Board are appointed by Order-in-Council, all other 
Board employees are public servants. At the end of 
the fiscal year, there were approximately 91 public 
servants employed with the Board, of which 65 work in 
Ottawa and 26 work in the regional offices. 


Apart from its adjudicative functions, the Board’s 
operation is made up of the following areas: Adminis- 
tration, Operations, Legal Services, Personnel as well 
as Planning and Program Development. 


a) Administration 


The Administration Branch is responsible for all 
aspects of the Board’s administrative and _ financial 
support. This includes the overall co-ordination of 
corporate administrative resources and the provision of 
essential services including: word processing, purchas- 
ing, accounting, reproduction and mail services, 
arranging facilities and services for all Board hearings 
and ensuring sufficient Board office space for the 
Board’s operations. Also, a reference and research 
library is maintained in Ottawa with a well-stocked 
selection of relevant subject material. There is also a 
languages and publications service which is respon- 
sible for the production and distribution of the Board’s 
Decisions/ Information (‘‘di’’) publication, the Annual 
Report and other publications. 


j 
j 
| 


1 


| 
i 


b) Operations 


The Board’s operational personnel are responsible for 
the processing of case related matters that are filed 
with the Board. There are five Regional Directors and a 
Director of Operations, all reporting directly to the 
Chairman and responsible for processing their own 
case-load within their regional area. The Director of 
Operations is also responsible for maintaining a central 
automated registry of all the Board’s files and co- 
ordinating the Board’s hearing schedule. 


c) Legal services 


This year the unit was composed of two legal advisers, 
a law student and support staff who provide back- 
ground work for the Board. The Board generally 
retains outside counsel to represent it before the 
courts. An effort is made by the Board to use the 
services of a number of different law firms from both 
the union and management side. The firm chosen is 
normally located where the court action originated. 


d) Personnel 


This Branch is responsible for the Personnel services of 
the Board. This includes classification, staffing, staff 
relations, training and development, official languages 
and affirmative action programs as well as pay and 
benefits. It is also responsible for the conduct and 
integration of human resources planning within the 
framework of strategic, operational and work planning. 
It is also responsible for occupational health and safety 
matters as well as employee assistance programs. 


Planning and Program Development 


This area of the Board is responsible for reviewing and 
updating the Board’s operational policies and proce- 
dures, conducting research, analyzing proposed and 
accepted changes to the Code and preparing informa- 
tional material for the public. 


Board publications 


The Canada Labour Relations Board publishes the 
following: 


e Decisions/Information (‘‘di’’): published quar- 
terly, di is a bilingual publication containing all 
Reasons for Decisions issued by the Board as well 


as summaries of applications and complaints 
disposed of by the Board over a given period, 
decision headnotes and statistical tables; 


The Role of the Canada Labour Relations Board: 
this booklet, which is currently being revised, 
describes in laymen’s terms the provisions of the 
Canada Labour Code and the Board’s practices. 
The booklet is available in both official languages; 
and 


Your Rights Under the Code: describes the rights 
and obligations of all persons and parties covered 


by Part V of the Canada Labour Code and outlines 
the procedures to be followed to file applications or 
complaints with the Board. It is available in both 
official languages. This booklet is also currently 
being revised. 


Copies of individual decisions are also available in both 
Official languages as well as bilingual Summaries of 
each published Board decision. 


All of the Board’s publications may be obtained by 
calling, writing or visiting the Board’s offices. 


Organization Chart 
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Activities of the Board in 1986-87 
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In 1986-87, the Board received a total of 761 applica- 
tions, 1 application more than the previous year. A 
regional breakdown of the Board’s case-load is shown 
as follows: 


Region Applications received in 1986-87 
Pacific 142 18.8% 
Central 92 12.1% 
Ontario 160 20.9% 
Quebec 306 40.2% 
Atlantic 61 8.0 % 
Total work-load 764 100% 


The case-load in the Pacific, Central and Atlantic 
regions remained consistent with that of the previous 
year, but there was a shift in the amount of work 
generated in the Ontario and Quebec regions when 
compared to the previous year. In 1985-86, Ontario 
accounted for 29.9% of the Board’s work-load, 
compared to 20.9% this year; Quebec accounted for 
31.5% in 1985-86, compared to 40.2% in 1986-87. 


At the beginning of the year, 369 cases were pending 
before the Board. Combined with the number of cases 
received, a total of 1130 cases were pending during 
1986-87. This year the Board disposed of 753 cases 
which left 377 cases pending in various stages of 
processing at the end of the 1986-87 fiscal year. 


When comparing case-loads of the previous five years, 
as noted below, the case-load over the last four years 
has remained at a fairly constant level. 


1982-83 1983-84 1984-85 1985-86 1986-87 


Applications 


received 617 770 780 760 761 


Approximately 24% of applications received in 1986- 
87 dealt with bargaining rights while another large 
portion, 33%, consisted of unfair labour practice 
complaints. Review applications accounted for 15.5% 
of the case-load received with other various types of 
applications making up the remaining 27.5% of the 
Board’s work-load. 


The Board held hearings in 264 cases involving 131 
unfair labour practices, 26 certification cases, 23 
review cases, 23 single employer cases, 19 sale of 
business cases, 12 illegal work stoppages and 30 
miscellaneous cases. These cases resulted in 273 days 
of hearings throughout the year. This year the Board 
heard more cases and sat during more hearing days 
than ever before. The Board also held a record number 
of in-camera meetings to decide cases that did not 


require a hearing. A total of 392 meetings were held, 
an increase of 11% over the 1985-86 year. 


Note: The following sections of the report contain | 
statistics concerning various types of cases that were | 
received and disposed of by the Board. Some types of | 
cases may show that more cases were disposed of | 
than were received. This is possible due to the fact that | 
cases may have to be carried over from the previous | 
fiscal year before they can finally be disposed of. 


Certification of bargaining rights 


Under section 124 of the Code a trade union may | 
apply to the Board to be certified as the bargaining 
agent for a unit of employees of an employer. Depend- | 
ing on the circumstances, some applications for | 
certification are to be filed under sections 130, 132 or 
145. 


Once an application for certification has been filed with | 
the Board and if the trade union meets the criteria set | 
out in the Code and the Regulations, the Board shall. 
then certify the trade union. A legally certified trade | 
union is empowered to be the sole and exclusive | 
bargaining agent for a unit of employees and to. 
represent those employees in collective barat 
with their employer. 


In the 1986-87 fiscal year, the Board received 186 

applications for certification filed under section 124 
and 1 filed under section 145. This represents a 23% 

increase in organizing activity when compared to the 

orevious year, but is still less than the activity of 1984- 

85. When comparing such activity over the years, as 

shown on the graph, it would appear the state of the 

Canadian economy plays an important role in deter-. 
mining the degree of organizing which occurs. During 
the economic slowdown of the mid-1970’s and the 

early 1980’s, the number of certification applications 
filed reached record lows. 


This year, approximately 93 of the 174 applications for 
certification filed with the Board were granted. This 
year’s success rate of 53% is down from the average 
success rate of about 60%. The median size of the 
certified bargaining units increased slightly to 20 
employees compared to 18 employees in 1985-86, 
and 15 employees in 1984-85. In total, 3,780 
employees were covered by the certificates granted by 
the Board; however, 1445 of those employees were 
previously organized. Approximately 80% of the 
bargaining units certified consisted of an average of 50 
employees or less. All bargaining units of 200 
employees or more that were certified by the Board 
involved one trade union replacing an existing trade 
union. 
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The Board normally does not hold hearings into 
applications for certification. Only 15 of the 174 
applications disposed of were dealt with at a Board 
hearing; this represents 8.6 % of all the applications for 
certification that were disposed of by the Board. This 
compares to 17.3% of the applications which were 
heard in 1985-86 and 6.3% in 1984-85. In 39 of the 
174 cases disposed of by the Board in 1986-87, a 
representation vote was ordered. 


Over the past nine years, the road transportation 
industry has always been the source of the greatest 
number of certification applications filed with the 
Board. The trend continued this year: 77 of the 186 
certification applications filed originated from the road 
transportation industry, representing 41.4% of all 
certification applications received. 


Review 


Under section 119 of the Code, a person may apply to 
have the Board review and rescind, amend, alter or 
vary any order or decision that the Board has issued. 
There are generally 3 types of applications filed under 
section 119: (1) applications requesting that the Board 
amend the composition of a bargaining unit or units, 
such as the applications pending and involving the 
review of the bargaining unit structures at Canada 
Post, CBC and DEVCO; (2) applications involving a 
request that the Board simply update old certification 
orders; and (3) applications requesting that the Board 
reconsider a decision it recently issued. 


The number of section 119 applications filed in 1986- 
87 dropped by 19% from the previous year. Approxi- 
mately 50% of the 118 applications filed sought to 
have bargaining units reviewed, with another 18% of 
the applications requesting a reconsideration of a 
recent Board decision. 


1982-83 1983-84 1984-85 1985-86 1986-87 


Section 119 
applications 
received 139 143 107 146 118 

The Board disposed of 113 applications. Of this total, 
49 were granted, 49 were rejected and 15 were settled 
and/or withdrawn. In 12% of the 113 cases, the 
Board held hearings while the average for review cases 


heard for the past four years is 13%. 


Complaints 


The Code establishes certain rights and obligations 
that are placed upon the parties involved in the 
collective bargaining process. When a person feels 
that a right or obligation has not been respected, the 
person may file a complaint with the Board. Sections 
of the Code under which these rights and obligations 
are expressed include sections 124(4), 136.1, 148, 
161.1, 184, 185, 186 and 199.1. If the complaints are 
made under sections 148, 184(3)(g) or 185(a) or (b), a 
person must obtain Ministerial consent before filing the 
complaint with the Board. 


There were 252 complaints received this year, continu- 
ing a three-year decline in the number of complaints 
filed (refer to graph). 


Approximately 61% of the 252 complaints received 
were filed against employers and 39% against unions. 
The unions were faced with 97 complaints, of which 86 
alleged there was a failure to fairly represent an 
individual, (section 136.1 of the Code). Thirty percent 
of ‘fair representation’’ complaints concerned griev- 
ances involving dismissals, 26% dealt with seniority 
issues and 4% involved the negotiation of a collective 
agreement. Only 1 complaint under section 136.1 was 
successful this year. 


A total of 274 complaints were disposed of in 1986-87, 
of which 43% required a hearing with the remaining 
cases being settled and/or withdrawn. Forty-four of 
the 274 cases disposed of by the Board were success 
ful, or 16.1% of all complaints disposed of. 


The road transportation industry was responsible for 
79 of the 252 complaints received by the Board. This 
represents 31.3% of the total number of complaints 
filed and is the largest number of complaints received 
when compared to any of the other industries. The 
road transportation industry has been responsible for 
the greatest number of complaints filed, compared to 
the other industries, for the past 10 years. 


The table below provides a historical breakdown of the 
complaints received by the Board. It indicates under 
which section(s) of the Code the complainants filed 
their complaints. A complaint may have been filed 
under more than one section of the Code. 
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Complaints Received 


Section of the Code 1982-83 1983-84 1984-85 1985-86 1986-87 
124(4) a 20 18 19 20 
186.4 105 91 99 108 86 
148 23 19 17 18 22 
161.1 ) 10 6 7 i 
184 99 175 156 122 136 
185 eZ 16 19 29 9 
186 26 15 29 30 34 
199.1 1 3 2 2 1 
Total number of alleged 

violations Pxate: 349 346 Pee Siro 
Total number of complaints 

received 236 307 295 276 252 


In reviewing the data above it is noted that the number 
of complaints against employers (section 184) has 
dropped over the last two years with a slight increase 
this year. Complaints against unions under section 
136.1 (duty of fair representation) has also dropped. 
Approximately 1% of the complaints filed under 
section 136.1 were successful in 1986-87, which is 
down from 3% in the previous year. The number of 
complaints against unions filed under section 185 is at 
its lowest level since 1975-76. 


It is understandable that, in an adversarial labour 
relations system, conflicts will occur and complaints 
will be filed with the Board. It is the Board’s philosophy 
to encourage the parties to settle the complaint 
themselves as it is much more desirable than having 
the Board impose a decision upon the parties. To 
encourage this philosophy, the Board will normally 
appoint a labour relations officer who will endeavor to 
assist the parties in reaching a settlement. 


Revocation 


Depending upon the particular circumstances of a 
case, an application for revocation may be filed with 
the Board under sections 137(1), 137(3), 139 or 141 
of the Code. If the application succeeds, the Board will 
revoke the certification order it issued or, in the case of 
voluntary recognition, declare that the trade union is 
no longer entitled to represent the employees of a 
particular bargaining unit. 


14 


In 1986-87, the Board received 23 revocation applica- 
tions compared to 44 in 1985-86, and 42 in 1984-85. 
The 1986-87 level of applications is the lowest since 
1978-79 (refer to graph). 


The Board disposed of 29 applications for revocation, 
of which 19 applications were granted, 8 were 
rejected, and 2 were withdrawn. A Board hearing was 
held in 3 of the 29 cases, with the remaining cases 
being decided upon based on the Board officer’s 
report and the submissions of the parties. Representa- 
tion votes were ordered by the Board in 17 of the 29 
cases. 


The largest number of revocation applications origi- 
nated from the banking industry, i.e. 12 applications. 
This trend has been true for the past nine years, 
except in 1983-84 when both the banking and road 
transportation industries had the same number of 
revocation applications filed with the Board. 


Unlawful strikes and lockouts 


Section 180 of the Code specifies when an employer 
can lawfully lockout the employees and when a trade 
union can lawfully strike an employer. When a lockout 
or a strike occurs contrary to the Code, an employer or 
trade union may make an application to the Board in 
order to have the actions declared unlawful and have 
the Board issue a cease and desist order. The Board 
may also issue an anticipatory order where an applica- 
tion is made alleging that an unlawful strike or lockout 
is planned and expected. 
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This year, the Board received 15 applications concern- 
ing unlawful strikes and 4 concerning illegal lockouts. 
The Board held hearings in 12 of these cases. Six 
applications were granted, 3 were rejected and 10 
cases were settled and/or withdrawn. The graph 
provides a historical record of unlawful strike and 
lockout activity. There does not seem to be any set 
pattern or trend in unlawful lockout/strike activity. 


Technological change 


Sections 149 to 153 of the Code deal with the issue of 
technological changes in the work place and describe 
the process by which an employer must notify the 
trade union of the introduction of such changes. Under 
certain circumstances, the trade union may serve the 
employer with a notice to bargain concerning the 
effects of the technological changes on the bargaining 
unit employees. 


The Board received 3 applications under section 
151(1) of the Code. One was rejected while 2 were 
settled and/or withdrawn. No hearings were held. 


1982-83 1983-84 1984-85 1985-86 1986-87 


Applications 
received 1 2 7 2 3 


The above-noted figures do not show any trends in the 
area of technological change. 


Sale of business 


When an employer sells, leases, transfers or disposes 
of a business or any part thereof and that employer's 
employees are represented by a trade union, certain 
collective bargaining rights and obligations as stated 
under section 144 of the Code will be passed on to the 
purchaser of that business. 


This year, the Board received more than double the 
number of applications under section 144 of the Code 
than that filed in the previous year and represents a 
record number when compared to all other years. 


The transportation industry was responsible for 51 of 
the 53 applications received. Deregulation in the 
transportation industry in the United States is stated to 
have caused numerous mergers, sales and amalgama- 
tions of businesses. The pattern seems to be repeating 
itself in Canada as this industry prepares itself for 
deregulation. 


The Board disposed of 39 cases of which 10 were 
granted, 13 were rejected and 16 were settled and/or 
withdrawn. Nineteen applications resulted in Board 
hearings. Sale of business applications are often 
complex matters which can often tie up the Board’s 
resources much more so than most other types of 
applications. 


1982-83 1983-84 1984-85 1985-86 1986-87 


Applications 
received 13 25) 23 23 XS} 


Declaration of single employer 


Under section 133 of the Code an application may be 
filed with the Board requesting that two or more 
employers be declared a single employer. The effect of 
a single employer declaration is that if one of the 
employers affected by the declaration is unionized the 
other employer(s) would be bound by the collective 
agreements in force. 


The Board received 41 applications which is more than 
double the number received the previous year and is a 
record number when compared to all other years. The 
transportation industry was responsible for all the 
applications but one. It is assumed that the pressures 
of future deregulation is also the cause of the sudden 
increase in activity under section 133. 


1982-83 1983-84 1984-85 1985-86 1986-87 


Applications 
received 10 20 21 17 4| 


The Board disposed of 31 applications by granting 10, 
rejecting 15 while 6 were settled and/or withdrawn. 
Hearings were held in 23 of these cases. 


Safety of employees 


The Board has been given jurisdiction under two 
sections of Part IV of the Canada Labour Code. Under 
section 86(5) an employee who is not satisfied with a 
decision rendered by a Labour Canada Safety Officer 
may appeal that decision to the Board. Under section 
90(1) an employee may file a complaint with the Board 
if that person believes he/she has had action taken 
against him/her by the employer because the person 
had refused to work under what the person believed 
were unsafe working conditions. 


Twenty safety cases were brought before the Board in 
1986-87. The Board disposed of 13 cases by granting 
2, rejecting 3 and settling and/or allowing the with- 
drawal of 8 cases. A hearing was held in 8 of these 
cases. The 2 cases that were granted involved com- 
plaints under section 90(1) of Part IV of the Code, and 
the 3 cases that were rejected concerned a request for 
review under section 86(5) of Part IV of the Code. 


1982-83 1983-84 1984-85 1985-86 1986-87 


Applications 
received 3 11 10 5 20 


Miscellaneous 


The Board received 47 miscellaneous cases through- 
out the year under various sections of the Code. They 
included: 


—Fourteen applications for consent were filed under 
section 124(4) by employers requesting permission to 
implement a change or changes to the terms and 
conditions of employment of their employees affected 
by an application for certification. The Board dis- 
posed of 10 cases by granting consent in 6, rejecting 
1, while 3 were settled and/or withdrawn. Two cases 
resulted in Board hearings. 


—Eleven applications for successor rights were filed 
under section 143 involving one trade union succeed- 
ing another union either by way of a merger or an 
amalgamation or a transfer of jurisdiction. The Board 
disposed of 4 cases by granting them all. No hearings 
were held. 


—Five references were filed under section 158 concern- 
ing questions arising in matters that have been 
referred to an arbitrator or arbitration board and 
which relate to the existence of a collective agree- 
ment or the identification of the parties or employees 
bound by a collective agreement. 


The Board disposed of 18 references by granting 2, 
rejecting 14, and 2 cases were settled and/or 
withdrawn. Of this total, 7 cases were dealt with at 
Board hearings. 


—One application was filed under section 160 request- 
ing that the term of a collective agreement be. 
amended. It was granted. 


—Four applications were filed under section 162. 
requesting the Board to grant an exemption to. 
employees that do not want to be union members nor. 
pay union dues because of their religious convictions 
or beliefs. The Board disposed of 5 cases by granting 
3 while 2 were settled and/or withdrawn. 


—One referral was made to the Board by the Minister of 
Labour under section 171(1) of the Code requesting - 
the Board to inquire into a dispute and, if it con- 
sidered it advisable, to settle the terms and condi- 
tions of a first collective agreement. The Board made 
an inquiry and imposed a settlement after holding a 
hearing into the matter. 


—Two applications were filed under section 194 of the | 
Code requesting consent from the Board to prose- 
cute with respect to an offence under Part V of the - 
Code. The Board disposed of 4 cases of which 1 was | 
granted and 3 were rejected. Hearings were held in 2 
of the cases. 


—One application was received under section 145 
involving a group of employees transferred from the 
Department of Supply and Services to a Crown 
corporation. The application was rejected under 
section 145 but was processed under section 124 of 
the Code. 


—Eight applications were filed under section 123(1) of | 
the Code requesting the Board to file a copy of a 
Board order or decision in the Federal Court of — 
Canada. The Board disposed of 11 cases by granting © 
5, rejecting 5, while 1 was withdrawn. Hearings were 
held in 3 of the cases. 


Transportation 


This industry was faced with many dramatic changes 
as a result of the introduction of Bills C-18 and C-19 in 
Parliament. These Bills were to make competition and 
economic forces the prime agents in providing an 
economic, an efficient and an adequate transportation 
service at the lowest cost. Although these Bills were 
‘not passed this fiscal year (1986-87), the corporations 
knew what deregulation would do to their industry by 
‘simply looking south of our border and observing the 
effects of deregulation in the United States. Competi- 
tion was fierce, profits were low, losses were common 
and, in most sectors, only the larger companies were 
SUrVIVING. 


In what appears to be the response of the transporta- 
tion industry to the introduction of these Bills, corpora- 
tions began to merge, many expanded by purchasing 
other companies and several began to streamline their 
operations. Some of the effects on labour included lay- 
offs, contracting out of work, tough collective bargain- 
ing and amalgamations of work-forces. Many thou- 
sands of employees across Canada were affected as 
were the bargaining agents that represented a large 
number of these employees. 


The effect on the Board has been a significant increase 
in applications filed by trade unions under sections 133 
and 144 of the Code. A record number of applications 
was received in 1986-87 with two and a half times 
more applications being filed than in each of the 
previous three years. In total, 91 applications were filed 
by unions within the transportation industry. Many of 
these applications involved complex labour relations 
issues requiring extensive work by the Board and the 
affected parties. In some of these cases it may take 
more than a year to resolve the numerous issues 
raised. 


A further breakdown of the Board’s activities within the 
transportation industry is provided as follows. 


Road transportation 


The road transportation industry includes such busi- 
nesses as interprovincial trucking, busing, armoured 
Car services, Some courier and moving companies and 
other related businesses. Approximately 31% of the 
Board’s total case-load originated from this industry. 
Since 1979 this industry has been the Board’s largest 
single source of applications. 


This year there was a significant increase in organizing 
activity with 77 applications for certification being filed 
as compared to 49 applications filed in the previous 
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year. This level of organizing activity has not been seen 
in this industry since 1980-81. The Board disposed of 
72 certification applications this year by granting 37, 
rejecting 22, and allowing 13 to be withdrawn. 


The Board noted a significant increase in the number 
of applications filed under section 144 concerning a 
sale of business. This year, 21 applications were 
received under section 144, representing the largest 
number of section 144 applications filed in any one 
year by any one industry. It would appear that the 
prospects of a deregulated industry is the cause of this 
increased activity. 


The number of unfair labour practice complaints have 
increased slightly from 69 complaints last year to 79 
complaints this year. For the past nine years the road 
transportation industry has generated the most 
number of complaints of any of the industries. The 
Board disposed of 82 complaints in 1986-87 of which 
8 were granted, 14 rejected, and 60 were either settled 
and/or withdrawn. The 8 complaints that were granted 
had been filed against employers. 


Other types of applications that were filed with the 
Board included 5 applications for revocation, which is 
down from each of the previous five years, as well as 3 
illegal strike/lockout applications, 26 review applica- 
tions, 14 single employer applications and 12 miscel- 
laneous applications. 


Air transportation 


The air transportation industry includes airlines, airport 
operations, servicing of aircraft, helicopters and flying 
schools or clubs. This industry is the second largest 
source of applications for the Board, representing 
approximately 19% of the Board’s case-load. 


The most notable trend in the air transportation 
industry was the activity generated under sections 133 
and 144 of the Code. There were 16 applications filed 
under section 133 and 20 applications filed under 
section 144. This represents approximately four times 
the normal activity experienced under these sections 
when compared to previous years. Some of these 
applications have resulted in the Board holding cross- 
Canada votes in order to determine bargaining rights 
for the unions affected by these sales. It is evident that 
the anticipation of further deregulation of this industry 
has resulted in this increased activity. 


Union organizing returned to average levels after a 
large percentage drop in 1985-86. There were 21 
applications filed this year as opposed to 9 last year. 
The average number of certification applications filed 
over the past four years is approximately 18 applica- 


tions a year. This year the Board disposed of 13 
certification applications by granting 9 and allowing 4 
to be withdrawn. 


There were no applications for revocation filed this 
year which is unusual. It has been 11 years since no 
applications for revocation were filed in this industry. 
There were 7 filed last year. The uncertainty that the 
employees in this industry are facing due to the large 
number of airlines that have been sold may be forcing 
the employees to maintain status quo with their unions 
as a means of preserving some stability and/or 
security. 


This year was relatively quiet in the area of illegal 
strike/lockout applications. Only 1 application was 
filed this year as opposed to 11 filed in 1985-86. 


This industry was the source of 54 unfair labour 
practice complaints, which represents the second 
highest number of complaints filed by any industry. 
The number of complaints is up from 42 complaints 
filed in 1985-86 but still lower than 64 complaints filed 
in 1984-85. The Board disposed of 60 complaints by 
granting 20, rejecting 17 and settling and/or allowing 
the withdrawal of 23 complaints. Nineteen of the 20 
complaints granted were filed against employers. 


Other applications that were filed included 16 review 
cases and 17 other cases filed under other various 
sections of the Code. 


Railways 


The number of applications received from this industry 
was consistent with the number of applications filed 
over each of the last seven years. A total of 63 
applications was filed this year as compared to 64 last 
year and 63 in 1984-85. 


There was a decline in certification applications with 5 
applications being filed this year as opposed to 18 in 
1984-85 and 11 last year. It is noted that during the 
past two years an abnormal number of applications 
had been filed. This was due in part to the breakup of 
the multi-union bargaining structures in the railroads. 
The breakup resulted in individual unions becoming 
certified and bargaining on their own as opposed to 
group bargaining. 


Activity increased under sections 133 and 144 of the 
Code with 9 single employer and 4 sale of business 
applications being filed. The majority of these cases 
involved various unions that were affected by the sale 
of a CN branchline to an Alberta railway company. 
Normally there is very little activity under these sec- 
tions within this industry. 
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The number of unfair labour practice complaints filed 
this year reached the lowest level in seven years with 
23 complaints being filed. Of this total 19 were filed 


against unions. The Board disposed of 28 complaints | 
this year by granting none, rejecting 18 and settling or 


allowing the withdrawal of 10. 


Other applications that were filed included 15 review 


applications and 6 miscellaneous applications filed 


under other various sections of the Code. 


Shipping 


The shipping industry accounted for approximately 
7% of the Board’s case-load with 52 applications 
being filed. This is down from the 69 applications filed 
last year but equals the number filed in 1984-85. 


Twenty applications for certification were received, up | 


1 from the previous year. The Board disposed of 26 | 


certification applications by granting 13, rejecting 3. 


and allowing 10 to be withdrawn. 


Unfair labour practice complaints declined from 18 


cases in 1985-86 to 13 cases in 1986-87. The Board 
disposed of 15 complaints of which 7 were filed 


against unions. Of the 15 complaints disposed of, 4. 
complaints were granted, 4 rejected, and 7 were. 
settled and/or withdrawn. All 4 that were granted 


involved complaints against employers. 


Other applications included 1 
review applications, 1 single employer application, 1 


unlawful strike/lockout application and 1 miscella-_ 


neous case. In addition, there were 6 sale of business 
applications which is double the number filed last year 


revocation case, 9 | 


and is greater than the number of applications filed in | 


each of the previous 13 years. 


Banking 


A major effort in collective bargaining for bank | 


employees started in 1977 when the Board decided 
that a single bank branch constituted an appropriate 
bargaining unit. It was said at the time that the Board’s 
decision opened bank doors to unions. However, it is 


now argued by some that single branch units are | 
ineffective at the bargaining level, as experience has | 


demonstrated that branch units have little or no 
bargaining power. Even though collective agreements 
have been negotiated, employees have made no 
spectacular gains. 


More recently, unions have directed their organizing 
efforts towards much larger groups of bank 
employees, such as employees working in data centres 
and in head offices. Some of these units have covered 
over 300 employees. Recently, the Board has also 
received applications for certification encompassing 
multi-branch bargaining units of a bank within a 
geographical area. 


However, in spite of the varied efforts made in organiz- 
ing bank employees, a great majority of the certifica- 

tions granted by the Board have since been revoked, 

and organizing activity within this industry has con- 
tinued to decline. Why? 


In National Bank of Canada (1985), 58 di 94; 12 
SERBR (NS) 257; and 86 CLLC 16,032 (CLRB no. 
542), the Board reviewed and quoted many labour 
relations and sociology experts who have analysed the 
reasons for such a decline. They may be summarized 
as follows: 


—outside of the public service, white-collar workers 
always accounted for a small percentage of union 
membership; 


—women, who represent a great percentage of the 
banks’ work-force, are, generally speaking, less 
militant; 


—the great use of part-time or casual employees, with 
the inherent high turnover rate, makes organizing 
more difficult; 


—the Canadian banks’ structure, with its numerous and 
scattered branches, has a negative impact on unions’ 
organizing efforts; 


—there seems to be a lack of co-ordination and co- 
operation within the labour movement; and 


—improved wages and working conditions have ren- 
dered unionization less attractive for bank employees. 


During the present fiscal year, the activity within this 
industry has declined to the 1983-84 level which in turn 
was the lowest level of activity since 1976-77. A total 
of 38 cases were filed which is down from 67 cases 
last year and 53 cases in 1984-85. 


As noted previously, organizing activity has continued 
to decline to its lowest level since 1975-76. Five 
applications for certification were filed this year as 
compared to 11 last year and 17 filed in 1984-85. The 
Board disposed of 5 applications by granting 4 and 
rejecting 1. It should be noted that some applications 
had included several bank branches within a geo- 
graphical region. 
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Twelve applications for revocation were filed this year 
down from 18 last year and 14 in 1984-85. The Board 
disposed of 12 applications by granting 9 and 
rejecting 3. 


Three unfair labour practice complaints were filed 
which is the lowest level since 1976-77. All 3 com- 
plaints were against employers. The Board disposed of 
one complaint, it was withdrawn. 


Other applications filed include 12 review applications 
and 6 miscellaneous applications filed under various 
other sections. 


Broadcasting 


The broadcasting industry includes television, radio, 
cable television and related businesses. 


This year 58 applications were filed with the Board, 
representing 7.6% of the Board’s case-load. This is 
down from the 77 applications filed last year and 61 
filed in 1984-85. 


Organizing activity increased by 1 case over last year 
with 19 applications for certification being filed this 
year. The Board disposed of 22 applications by 
granting 14, rejecting 4 and allowing 4 to be 
withdrawn. 


There were 19 unfair labour practice complaints filed 
which is down from 31 complaints filed in the previous 
year. The Board disposed of 24 complaints by granting 
10, rejecting 5 and settling or allowing the withdrawal 
of 9. Of the 24 complaints disposed of, 22 involved 
complaints against employers. 


Other applications that were received included 14 
review applications, 2 unlawful strike/lockout applica- 
tions and 4 miscellaneous applications. There were no 
revocation applications received which is the first time 
this has occurred in 13 years. The recent layoffs in this 
industry may be causing employees to maintain the 
security of status quo with their present bargaining 
agent. 


Communications 


This industry includes telegraph and overseas cable 
operations as well as various telephone companies. 
There were 34 applications filed this year which is the 
highest number of applications filed in the last six 
years for this industry. 


Six applications for certification were filed, 4 more than 
last year; this number represents the greatest number 
of applications filed in the last ten years. The Board 
disposed of 4 applications this year by granting 2 and 
rejecting 2. 


Of the 8 unfair labour practice complaints filed this 
year, 1 was against an employer and 7 were against 
unions. The Board rejected 5 of the complaints and 3 
were settled and/or withdrawn. 


Other applications that were filed included 1 applica- 
tion for revocation, 6 review applications, 4 unlawful 
strike/lockout applications which is the _ highest 
number originating from any of the industries this year, 
and 9 miscellaneous applications. 


Crown corporations 


This category includes those Crown corporations that 
are not already categorized in the previous industry 
headings. It would include Canada Post Corporation, 
Cape Breton Development Corporation, Canada 
Mortgage and Housing Corporation and others. 


The number of applications received from the various 
Crown corporations totalled 40 cases, which is down 
from 65 cases in the previous year. There were 3 
applications for certification filed this year. The Board 
disposed of 2 applications for certification by granting 
1 and allowing 2 to be withdrawn. 


This year 23 unfair labour practice complaints were 
received which is down from the 31 complaints 
received last year. The Board disposed of 27 com- 
plaints this year of which 8 were filed against employ- 
ers and 19 were filed against unions. Of the 27 com- 
plaints disposed of, only 1 complaint was granted with 
16 complaints being rejected and the remaining 10 
being settled and/or withdrawn. 


Other applications that were filed included 2 review 
applications, 1 sale of business application, 3 illegal 
strike/lockout applications (all involving the Canada 
Post Corporation), and 8 miscellaneous cases filed 
under other various sections of the Code. 


Longshoring 


Activity within this industry increased with 40 applica- 
tions being filed this year as opposed to 28 filed in the 
previous year. The number of applications filed this 
year surpasses the number received by the Board 
during each of the last seven years. 
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Eight applications for certification were filed in 1986- — 


87, aS compared to 2 applications filed last year. The 


Board disposed of 7 applications by granting 3, 


rejecting 1 and allowing 3 to be withdrawn. 


The number of unfair labour practice complaints | 
reached a new high with 20 complaints being filed this _ 
year. Seventeen complaints were disposed of by the | 


Board of which 1 was granted, 9 were rejected and 7 
were settled and/or withdrawn. Thirteen of the 17 
complaints disposed of were filed against unions. 


Other applications filed included 6 review applications, 


3 illegal strike/lockout applications, 1 technological 
change application and 2 safety cases. 


Feed and grain 


This year the Board received 8 applications from this | 
industry which is less than half the number received in 


the previous year. Two applications for certification 
were received in 1986-87 which represents the lowest 
level of organizing activity since this Board was 
reorganized in 1973. The Board disposed of 1 certifica- 
tion application by allowing it to be withdrawn. 


Other applications originating from this industry include | 


3 review applications, 1 illegal strike/lockout applica- | 
tion, 1 union successor application and 1 application | 
concerning the determination of the existence of a. 


collective agreement. 


Northern Canada 


This category includes all employers that operate in- 


the Territories but have not been included in the 


previous industry categories. The number of applica- | 
tions received this year is up slightly from 28 last year | 


| 


to 31 cases this year. Organizing activity in the north | 


declined for the third year in a row with 11 applications | 


for certification being filed. The Board disposed of 13 | 
applications for certification by granting 6, rejecting 5— 


and allowing 2 to be withdrawn. 


Five unfair labour practice complaints were filed in this | 


fiscal year. The Board was able to dispose of 6 com- 
plaints by rejecting 4 and settling and/or allowing the 
withdrawal of 2. One half of the complaints disposed of 


were against employers and the other half against) 


unions. 


Other cases filed by this industry included 9 review | 
illegal. 
strike/lockout application, 1 sale of business applica- | 


applications, 3 revocation applications, 1 


tion and 1 single employer application. 


Miscellaneous 


Only 11 applications fell within the miscellaneous 
category which is comprised of such employers as 
uranium mines, native councils, Space research, and 
others. 


The Board received 7 applications for certification 
while disposing of 4 applications by granting 1, 
rejecting 2 and allowing 1 to be withdrawn. 


Three unfair labour practice complaints were filed this 
year. The Board was able to dispose of 5 complaints 
by rejecting 1 and settling and/or allowing the with- 
drawal of 4. All 5 complaints were filed against 
employers. 
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The only other case filed this year involved a request 
for consent not to pay union dues because of religious 
objections. This matter was settled. 


Non Federal 


The Board received 3 applications which were not 
considered to be within the jurisdiction of the Board. 
Two cases were applications for certification involving 
an employer engaged in construction within a province 
and 1 was an unfair labour practice complaint against 
a union and involving a construction company. 


One application for certification was withdrawn and the 
unfair labour practice complaint was rejected due to 
lack of jurisdiction. 


Reasons for Decision 


Uniawful strike or lockout 


The Board dealt with four applications for a declaration 
of unlawful strike, three from British Columbia Tele- 
phone Company (BC Tel), and two applications for a 
declaration of unlawful lockout. 


In British Columbia Telephone Company,' the 
Board received two applications concerning the same 
alleged acts committed on two separate occasions: 
the union and some of its members had refused to 
perform work related to the activities of Pacific West- 
ern Airlines Ltd. whose employees were participating in 
a lawful strike. The Board, finding that this hot goods 
embargo constituted an unlawful strike, issued in the 
first case cease and desist orders. When the unlawful 
activity recurred, the Board did not view it as a con- 
tinuation of the first unlawful strike or a violation of the 
initial order; instead, it gave the union 24 hours to 
revoke voluntarily its unlawful declaration of a Strike. 
When asked by BC Tel to review this conclusion, the 
Board cited as the reason for its decision the fact that, 
when it issued the order, it had not explained why it 
had rejected the union’s argument based on the 
common law of British Columbia which would recog- 
nize the legality of such an embargo. 


The Board therefore took the opportunity to reiterate 
that its jurisdiction is limited by the objects and 
provisions of the Code and that to accept local rules 
would produce a different set of rules in each province 
of the country. Finally, it rejected BC Tel’s request to 
initiate a prosecution and to file its orders in Federal 
Court. No costs were awarded because of the union’s 
bona fide belief in what it saw as its rights at common 
law. 


In a third application from BC Tel,° the Board held that 
the concerted refusal by operators to report for their 
new shift as scheduled and to perform the duties of 
certain employees of BC Tel, while the collective 
agreement was still in force, constituted an unlawful 
strike. Besides ordering an end to the unlawful strike 
until the Telecommunications Workers Union (TWU) 
was in a legal strike position, the Board filed its order in 
Federal Court under section 123 of the Code and 
authorized BC Tel to initiate a prosecution against the 
TWU under section 194 because of the continued 
failure of this union to abide by the legislative scheme 
of the Code (C. Davis dissenting). 


In Maritime Employers’ Association,’ the Board had 
before it an application for a declaration of an 
apprehended unlawful strike after the union gave 
notice that its members would refuse to tranship any 
cargo coming from or destined for American ports 
where a strike was in progress. Although the Board 
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held that this order from the union constituted an | 


unlawful strike under section 180, the Board decided 
not to issue an order. Since the strike in the United 


States was nearing settlement when the hearing took | 


place, the Board decided instead to appeal to the 
realism and sense of responsibility of the parties 


’ 
| 


concerned by allowing the union to correct its behav- | 


iour on its own initiative. A labour relations officer was, 
however, appointed to oversee the situation in the port 
of Montréal and the Board reserved the right, if notified 


of any disruption, to issue forthwith a formal order that | 


had already been prepared. 


In Murray Hill Limousine Services Ltd.,* the Board 


declared that Murray Hill had unlawfully provoked a | 
lockout following the refusal by its employees to. 
accept new terms and conditions of employment | 
presented in franchise form. The acquisition of a rival | 


firm, Samson Limousine, and its assets, the continua- 
tion of the layoffs of the limousine chauffeurs, the 
abnormal reduction in bus services and the laying off 
or termination of some 15 bus drivers were indications 
of Murray Hill’s intention to force the employees 


concerned to accept terms and conditions of employ- | 


ment before the deadline prescribed by section 180. 
The Board therefore ordered that the laid-off or 
terminated limousine chauffeurs and bus drivers be 
recalled to work in accordance with the provisions of 
their collective agreement and that the rights and 
benefits they were denied be restored to them. Finally, 
the Board reserved any decision as to the appropriate- 
ness of ordering Murray Hill to break its agreement 
with Samson Limousine. 


In Maritime Employers’ Association,” the Board 
decided that the mere filing of an application for 
certification does not have the effect of suspending the 
continuation of the collective labour relations of the 
existing parties. In particular, declaring a lockout, in 
accordance with the Code, does not constitute an 
unlawful change in the terms and conditions of 
employment of employees because a raiding union has 
filled an application for certification. Applying the 
“business as before’ rule and the presumption that 
the incumbent union maintains its status as the 
representative bargaining agent, the Board concluded 
that the bargaining in progress, including the exercise 
of the right to declare a lockout, had not been sus- 
pended, and dismissed the application for a declara- 
tion of unlawful lockout filed by the raiding union. 


Certification and related matters 


During 1986-87, the Board issued 11 
decision dealing with certification and related matters. 


reasons for | 


| 


The only application for certification granted in which 
reasons for decision were issued involved bank 
employees. In Bank of Montreal,® the Board con- 
sidered for the first time the appropriateness of a ‘‘city- 
wide geographic’’ unit comprising all employees 
working in the Bank of Montreal’s places of business in 
the city of Sherbrooke. Differentiating the application 
made in this case from that made in National Bank of 
Canada (Rimouski),’ in which the so-called ‘‘cluster’’ 
unit was created as a model, the Board held that the 
creation of a city-wide unit was warranted by certain 
facts, including the community of interests, the close 
proximity of the work locations, the union organization 
in each and every group of employees and the wish of 
the employees to belong to one and the same unit. 


In three cases, applications for certification were 
dismissed. In Altus Construction Services Ltd. et 
al.,° the Board, besides disposing of applications 
under sections 133 and 144 of the Code, also had to 
deal with two applications for certification covering two 
separate employers, i.e. Curragh Resources (Curragh) 
and Altus Construction Services Ltd. (Altus). The 
Board concluded that, in order to grant the first 
application, there must have been a sale of business 
from Cyprus Anvil Mining Corporation to Curragh 
within the meaning of section 144 of the Code. Having 
determined that there was no such sale,” the Board 
therefore refused to certify the union on the ground 
that Curragh did not have any employees in the 
bargaining unit as of the date the application was filed. 
In the case of the application for certification to 
represent Altus employees, the Board held that it 
would be an academic exercise and contrary to the 
Objects of the Code to certify the union as the bargain- 
ing agent for a bargaining unit that would soon be 
without any members. 


In Royal Canadian Mounted Police,'® the Board 
declared that it lacked jurisdiction to hear the applica- 
tion for certification because the RCMP was not an 
employer within the meaning of section 109 of the 
Code. Analysing the concept of “‘Crown corporation”’ 
as defined in section 109, the Board concluded that 
the RCMP had no corporate status per se and did not 
have the necessary autonomy to qualify as a Crown 
corporation and fall within its jurisdiction. Subsidiarily, 
the Board declared that it lacks jurisdiction to decide 
the constitutionality of section 2(e) of the Public 
Service Staff Relations Act which, by excluding the 
members of the RCMP from its definition of 
“employee,” denies them the right to exercise their 
freedom of association guaranteed by the Charter of 
Rights and Freedoms. Finally, the Board dismissed a 
request by the Association to refer the matter to the 
Federal Court under section 28(4) of the Federal Court 
Act for a decision on the constitutional issue on the 
grounds that a declaration of unconstitutionality by the 


' 
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Federal Court of Appeal would have no practical 
bearing, since the Board is not the court of competent 
jurisdiction to certify the applicant union. 


In two cases involving Graham Cable TV/FM, the 
Board dealt with an application to revoke the certifica- 
tion of the Communications Workers of Canada 
(CWC)"' and an application for certification made by a 
rival association to represent the unit already repre- 
sented by the CWC." The two applications were 
dismissed. In the first case,'* the Board, satisfied that 
the CWC had made every reasonable effort to enter 
into a first collective agreement with the employer, 
applied section 138(2) of the Code and refused to 
revoke CWC’s certification, even though the majority 
of employees in the bargaining unit apparently sup- 
ported revocation. In the second case,"’ the Board, 
noting that the real purpose of the applicant associa- 
tion was not to bargain collectively with the employer, 
but to pursue the abortive attempt to revoke CWC’s 
certification, concluded that the applicant association 
was not a trade union within the meaning of section 
107. The application for certification was also dis- 
missed because the applicant association was so 
dominated by the employer that its ability to represent 
its members was impaired to the point that genuine 
representation was impossible. 


In three cases, the Board was asked to use its power 
of review to revoke, enlarge and clarify existing 
certifications. '® 


(1) In National Bank of Canada (Senneterre 
branch),'° the Board examined the appropriateness of 
cancelling a certification following the closing of a 
branch of the Bank. This was done in the light of an 
order from the Federal Court holding that it had the 
power under section 119 to grant what was essentially 
an application for revocation filed by the Bank. 
Reviewing the case law of its provincial counterparts, 
who refuse to revoke certification because of the 
cessation of the employer's activities, the Board 
recalled that the discretion conferred on it by section 
119 must be exercised in accordance with the Code’s 
ultimate objective of promoting free collective bargain- 
ing. The Board states that, apart from cases of fraud, 
Parliament appears to have made certification and 
decertification subject to a single basic condition - the 
wishes of the employees in the unit concerned. If there 
are no employees in the unit, then determination as to 
whether a union possesses the required representative 
character must be put on hold, and the principle of the 
permanence of bargaining rights embodied in the 
Code should prevail. The application was therefore 
dismissed. 


(2) In Canadian Broadcasting Corporation,’’ the 
Board dealt with three applications for review filed by 
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the Syndicat des journalistes de Radio-Canada (CNTU) 
that sought to displace the Canadian Wire Service 
Guild (the Guild) as the bargaining agent and to extend 
the certification of the applicant union to cover three 
new localities. The Guild and the employer alleged that 
the applications were untimely because they were 
premature. In applying the rules governing applications 
for certification to applications for review, the Board 
held that the applications filed in 1982 and 1983 were 
within the time limits prescribed by section 124, as it 
read prior to the 1984 amendments. It further held that 
neither the memorandum of agreement altering the 
term of the collective agreement nor the Public Sector 
Compensation Restraint Act (Bill C-124) had the effect 
of moving back the open period prescribed by section 
124. Applying section 160(2) of the Code, which 
prohibits the parties to a collective agreement from 
extending the specified term of their agreement, the 
Board concluded that the extension of the collective 
agreement by means of the memorandum of under- 
standing was not valid in the case of the union. The 
Board added that Bill C-124 must be interpreted in a 
manner that is consistent with the basic provisions of 
the Code governing freedom of association and that 
the effect of this statute could not therefore be to 
deprive unionized employees of their right to revoke 
their union’s certification or to change union alle- 
giance. Finally, noting that the applicant union pos- 
sessed the representative character, based on the 
criteria established in Teleglobe Canada, *® the Board 
granted the three applications for review. 


(3) In Cape Breton Development Corporation, the 
Board considered an application for review which 
sought to add to a bargaining unit of supervisory 
employees three new positions occupied by persons 
performing management and confidential functions. 
The Board reviewed the principles enunciated in earlier 
decisions concerning the differences between 
managerial and supervisory functions. It concluded 
that, if persons are to be deprived of their rights under 
the Code, managerial functions upon which the person 
is excluded must be of a significant degree of impor- 
tance and must be exercised with the frequency and 
intensity whereby they are the true core of the person’s 
employment functions. In considering the evidence, the 
Board concluded that the three positions in question 
did not require the exercise of real managerial func- 
tions and should therefore be included in the bargain- 
ing unit. Finally, because the intended scope of the 
bargaining unit was not affected by the addition of 
these three positions, the Board, relying on the princi- 
ples established in Teleglobe Canada,”° did not take 
into account the lack of support from the three 
employees concerned. 


In Canada Post Corporation,*' an association 
representing rural route mail couriers, which held no 
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bargaining rights in respect of these couriers, asked 
the Board to grant it standing as a party to the 
application for review filed by the Canada Post Corpo- 
ration. Through this request to intervene, the associa- 
tion sought a ruling from the Board on the employee 
status of its members and on their inclusion in existing 
and future bargaining units. The Board, exercising its 
broad power of review, concluded that it could exam- 
ine, proprio motu, these questions as part of a com- 
prehensive review of the bargaining structure within the 
Corporation. The Board also declared that it had 
jurisdiction to decide the constitutionality of section 
13(6) of the Canada Post Corporation Act which, if it 
applied to the rural route couriers, would deny them: 
the rights and benefits conferred by Part V of the 
Canada Labour Code. The Board held, contrary to its 
finding in Royal Canadian Mounted Police, summa- 
rized earlier,** that it had jurisdiction in the instant case 
over the remedy sought and the subject matter of the 
dispute. Finally, the Board concluded, as it had done in 
Royal Canadian Mounted Police, that there was no 
reason to refer the matter to the Federal Court of 
Appeal for a determination of the constitutional matter. 


In two cases where applications for certification raised 
matters of constitutional jurisdiction, the Board 
decided that the proper course of action was to make 
a reference to the Federal Court of Appeal under 
section 28(4) of the Federal Court Act.*° As reported in 
the section on judicial review and related proceedings, 
in both cases the Federal Court of Appeal affirmed the 
finding of the Board but for different reasons.*4 


In one of these cases, Antioch Construction Corpo- 
ration and/or Glossop Enterprises,* the Board 
declined jurisdiction on the grounds that the work. 
performed by the employees in question, which 
consisted in replacing wooden railway bridges on CN’s 
rail line with steel and concrete bridges, constituted 
construction, and not maintenance, of a railway line. 
This work, which was an exceptional circumstance, 
was therefore not integral or essential to the operation 
of a federal undertaking and was therefore under 
provincial jurisdiction. Since the British Columbia 
Board reached the opposite conclusion by equating 
the work involved with the improvement of an existing 
railway line, this Board resolved the impasse by 
referring this constitutional matter to the Federal Court 
of Appeal under section 28(4) of the Federal Court 
Act. 


In the other case, Alberta Government Telephones 
(AGT),*° the Board held that it had jurisdiction over 
this Company, whose principal activity consisted in 
serving as the connecting link between telephone 
companies located in other provinces, such as British 
Columbia Telephone Company and Saskatchewan 
Telecommunications. The Board explained that the 


determining factor that made AGT a federal undertak- 
ing was the fact that the company itself made the 
connections between the provinces. AGT’s argument 
that it is excluded from the application of Part V of the 
Canada Labour Code because of its right to invoke 
Crown immunity against federal statutes under section 
16 of the Federal Interpretation Act was rejected on 
the ground that section 109 of the Code shows a 
contrary intention that precludes the application of 
section 16. Since these two matters — constitutional 
jurisdiction and Crown immunity — had already been 
raised in the course of proceedings involving AGT 
instituted by CNCP Telecommunications before the 
Canadian Radio-Television and Telecommunications 
Commission (CRTC), and since, in the wake of the 
decisions by the Trial Division of the Federal Court?’ 
and the Federal Court of Appeal,*® these questions had 
to be decided by the Supreme Court, the Board felt 
there was reason to make a reference to the Federal 
Court of Appeal so that the Supreme Court could 
eventually hear the two cases at the same time. 


Sale of business and single employer 


During 1986-87, the Board dealt with six applications 
for a declaration of a sale of business under section 
144 of the Code,”° four of which also sought a declara- 
tion of a single employer under section 133 of the 
Code.*° Three of the six section 144 applications were 
allowed, while all the section 133 applications were 
dismissed. 


One of the section 144 applications allowed was 
Bradley Services Ltd.,*' a case involving succession 
between subcontractors that maintained no direct 
relations with one another. Reimer Express, a trucking 
company, had entrusted the maintenance of its trucks 
to a subcontractor, then terminated this contract, 
entrusted the same work to a second subcontractor, 
and subsequently to Bradley Services. The Board held 
that the transaction between Reimer Express and 
Bradley Services constituted the disposition of part of 
Reimer’s business under section 144, despite the 
previous subcontracting transactions which could also 
have been considered sales of part of a business. The 
Board, however, dismissed the application for a 
declaration that Bradley Services and _ Bernshine 
Maintenance constituted a single employer because, 
even though they were operated by the same 
employer, they were engaged in separate and distinct 
lines of services. Since, moreover, there was no 
evidence of any transfer of work between these two 
businesses, such a declaration was not warranted. 


In Logistec Corporation,*? Logistec purchased 
judicially, by public tender, the assets of Boréal and 
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one of its vessels, the Lucien Paquin. Boréal, a mari- 
time shipping company, had declared bankruptcy. The 
majority of the crew and the two principal managers of 
Boréal were hired by Logistec which continued to use 
the Lucien Paquin for the same purposes. Reviewing 
all the case law relating to the concepts of “‘sale’’ and 
“business,’’ the Board followed the general policy 
adopted by the full Board in Terminus Maritime 
Inc.,°° which binds members appointed to the Board 
subsequent to this plenary decision. Noting that a sale 
could take place by legislative effect, the Board added 
that a judicial sale affects only the charges and 
encumbrances attached to the assets sold and not the 
collective bargaining rights attached to the business. 
Given the evidence that Logistec continued to operate 
Boréal’s business aS a going concern, the Board 
concluded that there was a link or ‘“‘nexus’’ between 
Boreal and Logistec, even in the absence of a direct 
link, since section 144 covers any transfer, whether 
indirect, voluntary or involuntary. Besides considering 
such factors as Logistec’s acquisition of Boréal’s 
assets and its hiring of all of Boréal’s personnel, the 
Board also took into account the fact that Logistec 
had acquired Boréal’s know-how by retaining the 
services of its former vice-president and of the captain 
and had pursued the same market and the same 
clientele served by Boréal. 


In Central Western Railway Corporation,’ the 
Board dealt with section 144 and 133 applications 
involving the sale by CN of part of its railway line 
located in Alberta to a provincially incorporated 
company, Central Western Railway Corporation 
(CWRC). The Board held that CWRC was a federal 
undertaking because of the essential link between 
CWRC’s activities and the federal undertakings in 
question, namely, CN and the nine grain elevators 
located in the region served by the railway line involved 
in the sale. Finally, the Board analysed the various 
transactions between CN and CWRC and concluded 
that CWRC continued to operate part of CN’s business 
as a going concern. The Board therefore declared that 
CWRC was bound by the collective agreement entered 
into with the applicant unions, but dismissed the 
section 133 application made by these unions. 


In Secunda Offshore Inc.,*° the Board held that 
Secunda’s chartering of a vessel previously managed 
by Balder Offshore Canada Inc. (Balder) did not 
constitute a sale of business because the transfer of a 
chattel from the control of Balder to that of Secunda, 
an unrelated but competing company, could not in 
itself constitute a sale within the meaning of section 
144. The Board took the opportunity to reiterate that 
bargaining rights do not attach to chattels, or even to 
assets, but to the business as a going concern. 
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In Altus Construction Services et al.,°° the section 
133 and 144 applications followed the sale of the 
assets of Cyprus Anvil Mining Corporation (Cyprus) to 
Curragh Resources (Curragh) which in turn contracted 
with Altus Construction Services Ltd. (Altus) to reopen 
the mine. Altus, a separate entity from Curragh, was in 
charge of manpower, production and maintenance of 
the site. Although the hiatus between the closing of 
Cyprus and its subsequent reopening by Curragh does 
not necessarily constitute a bar to a declaration of a 
sale of business, the Board concluded that, in the 
instant case, there was no continuity of business 
between Cyprus and Curragh. It based this finding 
principally on the fact that there had been a three-year 
hiatus in the operations of Cyprus, that only the assets 
had been transferred to Curragh, that none of the 
contracting parties had any employees in their employ, 
and that only one of Cyprus’ customers continued to 
do business with Curragh. With regard to the section 
133 application, the Board reaffirmed its interpretation 
of the concept of a single employer which is based on 
the corporate organization of the employers involved. 
Recalling that the purpose of section 133 is to prevent 
employers from forming corporate entities under the 
same direction or control, in an attempt to frustrate the 
legitimate rights of employees, the Board concluded 
that Curragh and Altus were not associated or related 
works, undertakings or businesses within the meaning 
of section 133. The Board therefore dismissed the 
application, adding that, in the absence of established 
bargaining rights at the time the application was made, 
it would be reluctant to exercise the discretion con- 
ferred on it by section 133, whose purpose is above all 
to protect established bargaining rights. 


In Byers Transport Ltd.,°’ the Board dismissed the 
section 133 and 144 applications for want of constitu- 
tional jurisdiction. Following the decision by Byers, an 
interprovincial trucking company, to close one of its 
terminals in Lethbridge, Stern Transport Ltd. (Stern), a 
company created by former Byers employees, reo- 
pened the terminal and entered into an agreement with 
Byers to pick up and deliver goods within the city limits 
of Lethbridge. R & K, a company which has no corpo- 
rate connection with Byers and Stern, was contracted 
to transport goods to and from the Lethbridge and 
Calgary terminals. Despite the co-ordination among 
the three trucking companies, Stern’s Lethbridge 
operations were far too remote to raise any question of 
whether Stern’s operations are necessarily incidental 
to Byers’ operations and to declare that it falls within 
federal jurisdiction. 


Employer Unfair Labour Practices 


The Board issued 15 reasons for decision concerning 
allegations that employers had committed unfair 
labour practices. 
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—Two of these decisions involved cable companies. In 
the first,2® the first working day after a union filed an 
application for certification the cable company ter- 
minated two employees. The Board concluded that the 
reasons offered by the employer were not convincing 
and ordered the employees reinstated and compen- 
sated. In the other decision,*? the union alleged that 
disciplinary action taken against employees for acts 
committed during a legal strike was contrary to the 
Code. The Board dismissed the complaint stating that 
the acts complained of were illegal and not protected 
under the Code. Further, as long as no anti-union 
animus was involved, an employer was not precluded 
from disciplining employees for activity during a strike. 


—Three decisions concerned the airline industry. In the 
first decision,*° the Board upheld the complaints of 14 
employees whose contracts had allegedly not been 
renewed because of union activity. It was also found 
that the employer had breached section 186. The 
second case*' dealt with an employee who had been 
terminated because of her promotion of a union, and 
an allegation that the employer had actively dis- 
couraged employees from joining a union. The Board 
upheld both complaints. The last airline*? case resulted 
in the Board revoking an employer’s order transferring 
and demoting an employee for being active in a union 
organizing campaign. 


—The road transportation industry was the focus for 
three decisions. In Brewster Transport Company 
Limited,*? the Board heard complaints based on the 
absence of good faith in the bargaining process and 
interference with union activities. The Board found 
that, but for the unfair labour practices committed by 
the employer, a collective agreement would have been 
reached and ordered that an earlier offer be given to 
the employees with adequate time to consider it. 


In another case,** two drivers were dismissed after a 
union applied for certification. The Board found anti- 
union animus was the motivation and ordered the 
reinstatement of the drivers with compensation. The 
third decision*® dealt with a driver who was suspended 
for three months for removing the card from the 
tachometer in his truck. The Board upheld the com- 
plaint finding that the penalty was excessive in com- 
parison with other disciplinary action taken by the 
employer, and that its action was tainted by anti-union 
animus. 


—|In Canada Post Corporation,*© a union filed com- 
plaints relating to the decision of the Corporation to 
reclassify about half of the positions out of the union’s 
bargaining unit. The Board found that the Corporation 
had not breached the Code in the manner in which the 
consultations were carried out with the union. How- 
ever, a contravention of the Code by the Corporation 
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was found in that it had refused to allow a union 
representative to be present at meetings held by 
management with individual bargaining — unit 
employees. Also, the decision to exclude all word 
processing specialists at head office was determined 
to be inherently destructive of the bargaining unit and 
interfered with the rights of the union. 


-In another case,*’ the complainants alleged that a 
new contractor of services at Goose Bay Airport 
refused to take on the employees of the former 
contractor because of their involvement with the union. 
The Board concluded that the complainants’ informa- 
tion was not substantiated and dismissed the 
complaints. 


—In a pair of decisions the Board dealt with 95 com- 
plaints from longshoremen alleging violations of 
sections 161.1 and 184. In the preliminary decision, *® 
the Board was faced with several issues including the 
employer's right to obtain particulars about the 
complaint, the Board’s discretion regarding hearing a 
complaint that could be arbitrated, and the constitu- 
tionality of section 188(3) in light of section 15 of the 
Charter. On the first issue, the Board determined that 
section 35 of the Regulations on the particulars of an 
unfair labour practice complaint had been complied 
with. The Board reaffirmed the criteria for guiding its 
discretion on whether to hear arbitrable matters and 
decided to hear the complaints. On the Charter issue, 
the Board rejected the employer’s argument that the 
burden of proof imposed under section 188(3) contra- 
venes the equality provision of the Charter, because 
section 15 does not encompass employer-union and 
economic considerations covered by the Code. In the 
succeeding decision,*® which dealt with the merits of 
the case, the Board was faced with the allegation that 
a change in the manpower assignment system con- 
travened the Code. The evidence showed that the 
changes resulted from an increase of mechanized 
Operations and a shift from specialized manpower 
assigned to heavy machinery. The employer had set up 
a retraining program using a list of members and 
associate members of the union. The Board deter- 
mined that there was neither anti-union animus nor 
discrimination involved in the actions of the employer, 
and that the employer’s obligation under section 
188(3) had been satisfied. Resultingly, the complaints 
were dismissed. 


n addition to the above decisions there were two 
others in the area of employer unfair labour practices 
Mvolving longshoremen. In the first case,°° complaints 
Were filed when several employees who supported the 
dnion were laid off. The employer alleged it was due to 
financial difficulties resulting from the union’s illegal 
dicketing of the barge. The union had been enjoined 
oy an injunction to stop interfering with the contractual 
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relations of the employer. The Board determined that 
the lay-offs were motivated by anti-union animus. 
However, because of the employer’s financial inability 
to rehire the employees due to the union’s illegal 
activity, the Board merely guaranteed the positions 
should the company recommence operations in the 
future. 


In the second case,°' the Board found that prior and 
subsequent to a certification being issued the 
employer terminated five employees who were in 
favour of the union. The Board concluded that the 
employer interfered with the employees’ right to join 
the union and ordered the terminated employees be 
reinstated and compensated for the employer’s 
actions. 


—One case dealt exclusively with the duty to bargain in 
good faith. The decision®? concerned a union who had 
bargained jointly with the cable companies of the 
British Columbia lower mainland since 1975. The 
employer maintained that, as a result of difficult 
negotiations with one company, the union was insisting 
on bargaining separately. The union conversely 
maintained its right to bargain separately for each unit. 
The Board found that the employer had no right to 
insist On joint bargaining and therefore was in contra- 
vention of the Code. 


Union Unfair Labour Practices 


—In a case that dealt with the union’s duty to bargain in 
good faith,°* a group of employers alleged that the 
union was not making every reasonable effort to renew 
an expired collective agreement. The Board concluded 
that the union had in fact contravened the Code and 
ordered numerous remedial measures. 


—Seven decisions were issued concerning the duty of 
fair representation by a union. In the first®* of these 
decisions, a complaint under section 136.1 was filed 
with the Board only after an unjust dismissal complaint 
under section 60.5 of Part Ill of the Code was rejected 
by Labour Canada. The Board found that the com- 
plaint was untimely and that the fault lay with the 
complainant not Labour Canada, as the latter had 
informed the complainant of potential problems with 
his section 60.5 complaint. Therefore, the complainant 
should have filed both complaints at the same time in 
order to comply with the time limitations provided in 
Part V of the Code. 


In the second case,°° a new computerized system of 
selection was implemented in Saint John which 
eliminated the possibilities of discrimination and 
preferences. This along with new membership rules in 


the union led to an allegation that the union was failing 
to represent its membership. The Board rejected the 
complaint on the ground that internal membership 
rules are not part of a collective agreement, and 
therefore not subject to the duty of fair representation. 


The third case°® raised the constitutional issue of 
whether work on a federally regulated pipeline was 
within the jurisdiction of the Board. It was determined 
that repair of a pipeline within a province is within the 
provincial jurisdiction. Therefore, the complaint was 
dismissed due the Board’s lack of jurisdiction. 


Another case®’ concerned complaints from associate 
members of a union who had been required to take 
aptitude tests and had failed. The union successfully 
negotiated that the complainants could retake the test, 
and in any case, a second failure would not result in 
their union cards being withdrawn. Consequently, the 
Board found there was no violation of the Code. 
Additionally, in this decision, the Board decided that 
negotiations leading to amendments of a collective 
agreement during its term can be considered under 
section 136.1. 


A fifth decision®® arose from a complaint that a union 
had agreed with the employer’s objection on timeliness 
and therefore not pursued a grievance. The Board 
concluded that the union had considered the matter 
independently and hence had met the requirements of 
section 136.1. 


In Peter G. Reynolds et al.,°° the Board decided that 
letters of understanding negotiated between the 
employer and union during the mid-term of a collective 
agreement were within its jurisdiction under the duty of 
fair representation. However, the complaint was 
dismissed as being untimely. 


The most recent case®’ in this area concerned the 
union’s failure to pursue a grievance. The complainant 
was not interested in temporary employment of any 
kind, he was only interested in a permanent position. 
Based on assurances from the employer that the 
position being offered was permanent, he accepted 
the job, but subsequently was laid off. The Board 
found that the complainant had never been informed 
of an agreement between the union and employer that 
made his position temporary. Resultingly, the Board 
ordered the grievance be referred to arbitration. 


Other decisions 


The Board dealt with two references under section 158 
of the Code. 
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In Prince Rupert Grain Ltd.,°' the reference initiated 
by the employer was accompanied by an application 
under section 182 for a declaration that the overtime 
ban imposed by the union and its members constituted 
a strike. In order to dispose of this matter, the Board 
first had to decide whether Prince Rupert Grain Ltd. 
(Prince Rupert Grain) was a party to the collective 
agreement entered into by B.C. Terminal Elevator 
Operators’ Association (BCTEOA), of which it was a 
member, and the Grain Workers’ Union (GWU). 


The evidence revealed the intention of BCTEOA and 
GWU to exclude from the main bargaining table the 
particular negotiations going on at Prince Rupert Grain 
because of technological changes within the company. 
The Board, however, pointing out that section 152 did 
not allow parallel sets of negotiations, one dealing with 
technological change and the other with the remaining 
terms and conditions, concluded that Prince Rupert 
Grain was not a party to the principal agreement 
between BCTEOA and the union. In the absence of a 
collective agreement between Prince Rupert Grain and 
the union, the Board held that there was no reason to 
hear and decide the section 182 application. 


In Montreal Port Corporation,® the matter referred to 
the Board by the grievance arbitrator was one of 
determining which certification covered the work 
involved in shunting railway cars to the grain elevators 
using a motorized tractor rather than a locomotive. The 
Board pointed out that it did not feel bound by the 
wording of the question referred by the arbitrator and 
that it could decide any additional element raised by 
the parties involved. In order to differentiate the 
jurisdictions of the two certifications in question, the 
Board assessed the steps involved concerning the 
work in question, the evolution of the technical means 
used by the workers to perform the work, and recent 
technological changes. 


In Graham Cable TV/FM,® the Board examined a 
reference by the Minister of Labour under section 
171.1 of the Code authorizing the Board to impose a 
first collective agreement. In the exercise of this power, 
the Board first reviewed the various issues that had 
divided the parties since certification of the union 
including a complaint filed by the union alleging that 
the employer had contravened section 184(3)(a)(vi), 
an application for revocation made by certain dissident 
employees,®* and an application for certification 
pending at the time of the hearing® (the latter two 
applications are summarized in the section entitled 
“Certification and related matters’’). 


The Board went on to examine the bargaining process 
that stretched from September 19, 1984 to July 26, 
1985, when negotiations broke off and remained 
stalled until the parties met with the two federal 


mediators on April 23 and 24, 1986. This examination 
revealed to the Board the deterioration of relations 
between the parties. For example, the disciplinary 
measures taken by the employer against employees 
who took part in a work to rule accelerated the loss of 
support for the union among the members. The very 
limited time the employer gave the union to discuss its 
latest offers also demonstrated the employer’s unco- 
operative attitude during the bargaining sessions. 
Finally, by requiring that its final offer be ratified by all 
the members and not only those on strike, the 
employer clearly demonstrated its intention to under- 
mine the role of the bargaining agent and to refuse to 
recognize it as the exclusive agent for all the members 
of the bargaining unit. Since such conduct is in direct 
violation of the provisions of the Code prohibiting 
unfair labour practices, the Board concluded that it 
was appropriate to settle the terms and conditions of 
the first collective agreement. 


Finally, with regard to the back-to-work protocol, the 
Board felt that the employees on strike all had the right 
to return to work and that the employer must apply the 
seniority clause of the collective agreement during the 
rationalization of its complete work-force. 


The Board had the opportunity to consider for the first 
time two applications for religious exemption made 
under section 162(2) which came into force on July 18, 
1984 through the adoption of Bill C-34. Under this 
provision, the Board may exempt an employee from 
‘the obligation to belong to a trade union or to pay 
union dues by reason of his religious convictions. 


‘In Richard Barker,®® the applicant stated he was a 
member of the Seventh Day Adventist Church and 
sought an exemption from the Board on the grounds 
that the adversarial methods used by the union 
amounted to the use of force, which was contrary to 
the Bible and the Divine will. Recalling the exceptional 
nature of section 162(2) and the principle of the official 
‘recognition by the legislature of the validity of union 
security clauses, the Board borrowed from the test 
developed by the British Columbia Board to establish 
its own test: 

| 

(1) The applicant must object to all trade unions. 


(2) The applicant does not have to rely on some 

specific tenets of a religious sect to base his 
Objection. 

: (3) The applicant’s religious beliefs must relate to the 

| Divine. 

(4) The applicant must be sincere and must prove that 

he has not rationalized his objections. 
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By applying this test to the case, the Board, satisfied 
that Mr. Barker was sincere and that his beliefs were of 
a religious nature, granted him the religious exemption. 


In the second case in which the Board had to decide a 
request for religious exemption,®’ the applicant, who 
did not belong to a church, based her objection on her 
personal religious beliefs. She cited in particular her 
interpretation of the Bible which prevented her from 
criticizing her employer, even where this criticism might 
be legitimate. Her beliefs also precluded her belonging 
to any association, even of a religious nature, that 
adopts a name, a structure and rules. The Board 
declared that the personal nature of the applicant’s 
religious convictions was not a bar to granting the 
exemption within the meaning of section 162(2). After 
examining the genuineness of the professed beliefs, 
the Board was satisfied that the applicant, who does 
not have to establish the validity of such beliefs, was 
sincere, and granted her the exemption sought. Finally, 
the Board made clear that its position could change 
and that the reasons for its position must be viewed as 
guidelines and not as a definitive policy binding other 
Board Members. 


Finally, in Brewster Transport Company Ltd.,°* the 
Board was called upon to exercise its power of review 
in order to re-examine certain remedial orders involving 
bad faith bargaining, including the order given to 
Brewster to re-offer the collective agreement proposal 
of June 27, 1985, minus the parts identified by the 
Board as being illegal.°° The summit panel named by 
the Board concluded that the application raised no 
new issue of law or policy that warranted consideration 
by a plenary session of the Board. Pointing out that 
the original panel’s decision was fully consistent with 
earlier decisions rendered by different Board panels 
and upheld by the Federal Court of Appeal, the summit 
panel deemed it appropriate to state the reasons why 
it had concluded that the original panel had not erred 
in law. According to the summit panel, the original 
panel acted within the powers conferred by section 
189 in issuing the order, the effect of which was to 
restore the status quo as it existed before Brewster 
added the illegal proposals. Similarly, the summit panel 
concluded that the order issued to Brewster to com- 
pensate the union and the employees for losses 
sustained during their strike also fell within the broad 
remedial powers conferred on the Board by 
section 189. 


Safety (Part IV of the Code) 


Part IV of the Code was amended on March 31, 1986 
when section 20 of Bill C-34 came into force.”° This 
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Part of the Code gives an employee the right to refuse 
to work where he has reasonable cause to believe that 
the performance of his work or that his workplace 
constitutes a danger to his health or safety. Where an 
employee exercises his right of refusal in accordance 
with the rules set forth in the Code and where the 
matter is not resolved, a safety officer will investigate 
the situation complained of. If the safety officer 
decides that there is no danger, the employee must 
resume work. However, he can appeal this decision to 
the Board under section 86(5) (formerly 82. 1(8)). 
Finally, an employee who was penalized by his 
employer for exercising the above-mentioned rights 
has the right, pursuant to section 90(1) (formely 96. 1), 
to make a complaint in writing to the Board of the 
alleged contravention. Of the four complaints referred 
to the Board this year,’' only one was filed subsequent 
to these recent amendments.” 


In Denis Gagnon et al.,” the Board dealt with a 
complaint made pursuant to section 82.1(8) (as 
worded before the amendments) by two splicers who 
had refused to work inside a manhole on the grounds 
that the amount of manoeuvring room inside the 
manhole was too limited to enable them to do their 
work without risk of injury. The Board upheld the 
safety officer’s decision that this refusal was unjusti- 
fied. The Board took the opportunity to make clear 
that it had no general superintending authority over 
Labour Canada’s safety activities and that, in the 
instant case, it could not review the decisions of safety 
officers on procedural grounds. 


In Lorenzo Richard,” an electrical mechanic who had 
refused to accept an assignment on the shipping and 
receiving docks because the temperature was too cold 
referred a complaint to the Board under section 
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| 
82.1(8) of the Code (as worded before the amend- | 
ments). A safety officer had decided that there was no | 
imminent danger. The Board concluded that the safety. | 
officer’s decision was neither ill founded nor unreason- | 
able and added that it was not within its jurisdiction to | 
pass judgment on the employer’s refusal to supply its. 
employees with any protective clothing. | 
In John P. Grogan,’”° the Board dealt with a complaint | 
made pursuant to section 96.1 (as worded before the 

amendments) by an employee dismissed for refusing | 
to work alone sorting scrap metal in extreme cold, | 
after a safety officer decided that there was no immi-. 
nent danger. Although it confirmed the safety officer's | 

decision, the Board felt that the complainant had 

genuinely believed that he risked injury by performing | 
the work assigned to him and concluded that the 
employer had contravened section 97 by dismissing. 
him for exercising his right of refusal. The Board | 
therefore granted the complaint and ordered the. 

employer to reinstate the complainant in his position 
with full compensation for lost wages. | 


In Roland D. Sabourin,’”® the employee alleged, in a. 
complaint made pursuant to section 90 (as now 
worded), that his employer had contravened section 
104(a) by placing in his file the report of a disciplinary | 
interview that followed his refusal to operate a lifter. | 
Although the complainant initially cited a provision of. 
the collective agreement to justify his refusal to work, | 
the Board decided that it had jurisdiction to hear the 
complaint. In the instant case, the complainant satis- | 
fied the Board that he genuinely believed that a danger 
existed. He was therefore entitled to the protection of 
the Code even if he had wrongly exercised his right of | 
refusal. The Board therefore granted the complaint and. 
ordered the employer to remove the report of ws 
disciplinary interview from the complainant’s file. | 
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87 CLLC 16,015 (CLRB no. 612); decision over- 
turned in part at Board plenary, see Curragh 
Resources and Altus Construction Services 
Ltd. (1987), 87 CLLC 16,034 (CLRB no. 640) 


. See reasons for decision summarized at page 28. 


Royal Canadian Mounted Police (The) (1986), 
14 CLRBR (NS) 46 (CLRB no. 587) 


. Gary Robert et al. (1986), 12 CLRBR (NS) 289; 


and 86 CLLC 16,030 (CLRB no. 566) 


. Graham Cable TV/FM (1986), 14 CLRBR (NS) 


250; and 86 CLLC 16,047 (CLRB no. 588) 


. Gary Robert et al., supra, at note 11 
. Graham Cable TV/FM, supra, at note 12 


. National Bank of Canada, Senneterre, Quebec 


branch (1987), 87 CLLC 16,041 (CLRB no. 609) 


Canadian Broadcasting Corporation (1986), as 
yet unreported CLRB decision no. 575 


Cape Breton Development Corporation (1986), 
as yet unreported CLRB decision no. 595 


. National Bank of Canada, Senneterre, Quebec 


branch, supra, at note 15 


. Canadian Broadcasting Corporation, supra, at 


note 15 
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18. 


Zo: 


24. 


29; 


26. 


PA 3 


28. 


Zo, 


. Canada Post Corporation (1986), 


Teleglobe Canada (1979), 32 di 270; [1979] 3 
Can LRBR 86; and 80 CLLC 16,025 (partial 
report) (CLRB no. 198) 


. Cape Breton Development Corporation, supra, 


at note 15 


. Teleglobe Canada, supra, at note 18 


14 CLRBR 
(NS) 213 (CLRB no. 590) 


. Royal Canadian Mounted Police (The), supra, 


at note 10 


Antioch Construction 
Glossop Enterprises Ltd. (1986), 
(NS) 1 (CLRB no. 568) 


Corporation and/or 
13 CLRBR 


Alberta Government Telephones (1986), 13 


CLRBR (NS) 313 (CLRB no. 581) 


In the matter of the Canada Labour Code, 
[1987] 2 F.C. 30 (Antioch/ Glossop) 


Re reference by the Canada Labour Relations 
Board, Court file no. A-523-86, February 3, 1987 
(F.C.A.) (Alberta Government Telephones) 


Antioch Construction Corporation et al., supra, 
at note 23 


Alberta Government Telephones, supra, at note 
23 


Alberta Government Telephones v. Canadian 
Radio-Television and Telecommunications 
Commission et al., [1985] 2 F.C. 472; and 
(1984), 1-D.IRS 4 ihy 515 


CNCP Telecommunications v. Alberta Govern- 
ment Telephones et al., [1986] 2 F.C. 179; and 
(1985), 24 D.L.R. (4th) 608 


Bradley Services Ltd. (1986), 13 CLRBR (NS) 
256; and 86 CLLC 16,036 (CLRB no. 570) 


Logistec Corporation (1986), 87 CLLC 16,008 
(CLRB no. 593) 


Central Western Railway Corporation (1987), as 
yet unreported CLRB decision no. 611 


Secunda Offshore Incorporated (1986), as yet 
unreported CLRB decision no. 589 


Altus Construction Services Ltd. et al. (1987), 
87 CLLG 16,015 (CLRB nore TZ) 


30. 


31. 
32. 


33. 


34. 


35. 


36. 


37. 


38. 


39. 


40. 


4 


— 


42. 


43. 


44. 


45. 


46. 


. Air Atlantic Limited (1986), 


Byers Transport Limited (1986), 12 CLRBR (NS) 
2306 (CERB no. 571) 


Bradley Services Ltd., supra, at note 29 


Central Western Railway Corporation, supra, at 
note 29 


Altus Construction Services Ltd. et al., 
at note 29 


supra, 


Byers Transport Limited, supra, at note 29 
Bradley Services Ltd., supra, at note 29 
Logistec Corporation, supra, at note 29 


Terminus Maritime Inc. (1983), 50 di 178; and 83 
CLLC 16,029 (CLRB no. 402) 


Central Western Railway Corporation, supra, at 


note 29 
Secunda Offshore Incorporated, supra, at 
note 29 
Altus Construction Services Ltd. et al., supra, 


at note 29 
Byers Transport Limited, supra, at note 29 


Cie Cable Vision Hawkesbury Ltée (1986), as 
yet unreported CLRB decision no. 603 


Rogers Cable T.V. (British Columbia) Ltd. 
(1987), as yet unreported CLRB decision no. 616 


Nationair (Nolisair International Inc.) (1986), as 
yet unreported CLRB decision no. 596 


Sieh Cesie:002 
(CLRB no. 600) 


Iberia Airlines of Spain (1987), as yet unreported 
CLRB decision no. 608 


Brewster Transport Company Limited (1986), 
13 CLRBR (NS) 339; and 86 CLLC 16,040 (CLRB 
no. 574) 


Dunlop Transport (1980) Limited (1986), as yet 
unreported CLRB decision no. 584 


Rigaud Transport Inc. (1986), as yet unreported 
CLRB decision no. 605 


Canada Post Corporation (1987), 
unreported CLRB decision no. 613 


asa yet 
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47. 


48. 


49. 


50. 


oT. 


o2. 


53. 


54. 


59. 


56. 


Sve 


58. 


OS h 


60. 


61. 


62. 


63. 


64. 


6D. 


Woodward’s Limited (1986), as yet unreported 
CLRB decision no. 567 


Maritime Employers’ Association (1987), as yet 
unreported CLRB decision no. 617 


Maritime Employers’ Association (1987), as yet 
unreported CLRB decision no. 619 


621100 Ontario Limited/Charpat Transporta- 
tion Inc. (1986), as yet unreported CLRB decision 
HON S77 


Can-Coast Marine Inc. (1987), as yet unreported 
CLRB decision no. 610 


Western Cablevision Ltd. et al. (1986), as yet 
unreported CLRB decision no. 573 


Association des employeurs maritimes (1986), 
as yet unreported CLRB decision no. 602 


Jean-Pierre Caron (1986), 
CLRB decision no. 579 


as yet unreported 


Terry Wilson et al. 
CLRB decision no. 583 


(1986), as yet unreported 


Daniel Piotrowski (1986), as yet unreported 
CLRB decision no. 586 | 
George Harris et al. 
(CLRB no. 597) 


(1986), 86 CLLC 16,059) 


William Tomlinson (1986), 
CLRB decision no. 599 


as yet unreported 
Peter G. Reynolds et al. (1987), 87 CLLC 16,011 
(CLRB no. 607) 


Marc Lapointe (1987), as yet unreported CLRB 
decision no. 615 


Prince Rupert Grain Ltd. (1986), 86 CLLC 
16,056 (CLRB no. 592) 
Montreal Port Corporation (1986), as yet. 


unreported CLRB decision no. 606 


Graham Cable TV/FM (1986), 86 CLLC 16,039. 
(CLRB no. 585) 


See reasons for decision concerning applications 
for review Summarized at page 25. 


See reasons for decision concerning applications 
for certification Summarized at page 25. 


. Richard Barker (1986), 13 CLRBR (NS) 28; and 


86 CLLC 16,031 (CLRB no. 576) 


. Lise Guertin (1987), as yet unreported CLRB 


decision no. 614 


. Brewster Transport Company Ltd. (1986), 86 


CLLC 16,045 (CLRB no. 580) 


. Brewster Transport Company Limited (1986), 


13 CLRBR (NS) 339; and 86 CLLC 16,040 (CLRB 
no. 574) 


. Canada Labour Code, Part IV, R.S.C. 1970, c. L-1, 


amended by 1977-78, c. 27, 1980-81-82-83, c. 
AT P1084) cox 39,40 


. Denis Gagnon et al. (1986), as yet unreported 


CLRB decision no. 572 
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Lorenzo Richard (1986), as yet unreported CLRB 
decision no. 598 


John P. Grogan (1986), as yet unreported CLRB 
decision no. 594 


Roland D. Sabourin (1986), as yet unreported 
CLRB decision no. 618 


72. Roland D. Sabourin, supra, at note 71 
73. Denis Gagnon et al., supra, at note 71 
74. Lorenzo Richard, supra, at note 71 
75. John P. Grogan, supra, at note 71 


76. Roland D. Sabourin, supra, at note 71 


Judicial Review and Related Proceedings 


Statistics 


Section 122 of Part V of the Canada Labour Code 
allows for the judicial review of a Board’s final decision 
by the Federal Court of Appeal. This is done pursuant 
to section 28(1)(a) of the Federal Court Act. 


In 1986-87, the Federal Court of Appeal received 21 
applications for review under section 28(1)(a). This is 
in addition to the 29 applications that were still pend- 
ing before the Court at the end of the 1985-86 fiscal 
year. Of these applications, 21 were eventually with- 
drawn. The Court did review 9 of the applications; the 
Board’s decision was upheld in 4 of these cases and 
set aside in the other 5 cases. r 

Two references were made by the Board to the Federal 
Court of Appeal pursuant to section 28(4) of the 
Federal Court Act. The Board’s decisions were upheld 
in both matters. Also, one application for an extension 
of time to file a section 28(1)(a) application was made 
but later withdrawn. 


Four applications for leave to appeal to the Supreme 
Court of Canada concerning judgments of the Federal 
Court of Appeal were filed this year. Three were 
eventually withdrawn and one was granted; it is 
currently pending before the Supreme Court. 


One application involving issues under section 24 of 
the Charter was filed in the Federal Court as was one 
application under section 18 of the Federal Court Act. 
Both cases were rejected by the Federal Court. 


In the provincial courts, there were 6 applications filed 
this year and 2 applications were still pending from the 
previous year. Four of the applications involved 
applications for a stay filed in the Quebec Superior 
Court. Three of the applications were rejected and one 
was granted for a limited period of time, but was later 
withdrawn. Two applications were filed in the Quebec 
Court of Appeal involving two of the stay applications 
that were rejected by the Superior Court. They are still 
pending before the Court. 


A prohibition application was filed in the Alberta Court 
of Queen’s Bench and was rejected. Another applica- 
tion that was pending before the Supreme Court of 
British Columbia was decided, and the Court con- 
firmed the Board’s jurisdiction involving section 158 of 
the Canada Labour Code. 


At the year’s end, there were 20 section 28 applica- 
tions pending before the Federal Court of Appeal; 
there was 1 application before the Supreme Court of 
Canada, and there were 2 applications pending in the 
Quebec Court of Appeal. 
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Judicial Review by the Federal Court of 
Appeal 


In 1986-87, nine applications for review were heard by 
the Federal Court of Appeal. All of the applications 
under section 28 of the Federal Court Act concerned 
alleged errors of jurisdiction by the Board. They are as 
follows: | 


In Les Salaries de New Carlisle v. Syndicat des 
employes de CHNC New Carlisle,‘ the question was 
the Board’s application of section 27 of the Regula- 
tions. This section provides the means by which the 
Board ascertains membership in a union. The three 
justices differed slightly in their reasons, but all agreed 
that the Board’s interpretation was reasonable and 
rejected the application. | 


In Canadian Broadcasting Corporation v. John F. 
Creamer et al.,? the employer applied to have a 
decision of the Board on unsafe working conditions set 
aside because the employee had not complied with the 
reporting provision of the section. The Court rejected 
this argument on the ground that the Board’s applica- 
tion of the provision to the facts of this case was 
neither unreasonable nor did it constitute an error of 
jurisdiction. 


In National Bank of Canada (Senneterre) v. Retail 
Clerks International Union, Local 508,° the Board 
had decided it did not have the power under section 
119 of the Canada Labour Code to revoke a certifica- 
tion order as requested by the employer. The Court 
determined that the Board’s power in such circum- 
stances was not so limited and referred the matter 
back to the Board for a redetermination. | 


In Carl E. Webb v. Canada Labour Relations 
Board,* the Board had decided that the complaint filed 
by Mr. Webb was untimely pursuant to section 187(2) 
of the Canada Labour Code. Mr. Webb filed his section 
28 application with the Federal Court of Appeal and it 
was subsequently rejected without written reasons. 


In General Teamsters Local Union No. 362 v. 
Canada Labour Relations Board,’ the Board had 
decided an application that was made pursuant to 
section 158(1) of the Canada Labour Code by North- 
ern-Loram. The Board determined it had jurisdiction to 
identify those employees that are bound by a collective 
agreement. The Court upheld the Board’s decision. 


The Federal Court of Appeal decided four other review 
applications,° two involving the House of Commons 
and two affecting the Library of Parliament. The Board 
had decided that the House of Commons and the 
Library of Parliament were employers within the 


aS a EL IT I ST a EE PTE IE FT ILI TS I TIT TT IL SEITE LE TE I ELE TTT EIT LE AE IE TI EPSTEIN LITTLE YOR EET IAT 


jurisdiction of Part V of the Canada Labour Code. The 
decisions were made with regard to several applica- 
tions for certification that had been filed with the 
Board. The Court granted the four applications and 
decided the Board did not have jurisdiction over the 
House of Commons or the Library of Parliament. 


The Board referred two matters to the Federal Court of 
Appeal by way of section 28(4) of the Federal Court 
Act. The two matters concerned the Board’s constitu- 
tional jurisdiction. In the first case, the Court of Appeal 
relied on its own judgment in CNCP Telecommunica- 
tions v. Alberta Government Telephones et al.’ The 
Court decided that the Board did not err in concluding 
that AGT fell within federal jurisdiction, and that the 
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company’s claim to Crown immunity from the Board’s 
jurisdiction failed. This case has been referred to the 
Supreme Court for hearing. 


In the second case,® both the British Columbia and 
Canada Labour Boards had decided that the other had 
jurisdiction over the employees of Glossop Enterprises, 
a company which was under subcontract from Antioch 
Construction to rebuild bridges for CN Rail. The Court 
reviewed the jurisprudence thoroughly and concluded 
that the Board’s reliance on the nature of the work 
being construction was, in this case, insufficient to 
place it in provincial jurisdiction. However, the Court 
reasoned that the fact the employment was short term 
made it discrete and severable from CN’s auspices and 
therefore was properly within provincial jurisdiction. 


Endnotes 


. Les Salaries de New-Carlisle c. Syndicat des 
employes de CHNC New-Carlisle, Court file no. 
A-935-85, December 10, 1986 (F.C.A.) 


. Canadian Broadcasting Corporation v. John F. 
Creamer et al., judgment rendered from the 
bench, Court file no. A-847-85, September 25, 
1986 (F.C.A.) 


_ National Bank of Canada (Senneterre) v. Retail 
Clerks’ International Union, Local 508, judg- 
ment rendered from the bench, Court file no. A- 
902-85, September 8, 1986 (F.C.A.) 


. Carl E. Webb v. Canada Labour Relations 
Board, Court file no. A-837-85, April 15, 1986 
(F.C.A.) 


. General Teamsiers Local Union No. 362 v. 
Canada Labour Relations Board (1986), 67 N.R. 
390 (F.C.A.) (Northern-Loram) 
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6. House of Commons v. Canada Labour Rela- 


tions Board et al., [1986] 2 F.C. 372; (1986), 27 
D.L.R. (4th) 481; and 86 CLLC 14,034 


House of Commons v. House of Commons 
Security Service Employees Association, Court 
file no. A-856-85, April 23, 1986 (F.C.A.) 


Library of Parliament v. Canada Labour Rela- 
tions Board et al. (1986), 66 N.R. 57 (F.C.A., 
no. A-860-85) 


Library of Parliament v. Canada Labour Rela- 
tions Board et al., Court file no. A-861-85, April 
23; 1986 (E;ClAy) 


. In the matter of the Canada Labour Code, Court 


file no. A-523-86, February 3, 1987 


(Alberta Government Telephones) 


(F.C.A.) 


8. In the matter of the Canada Labour Code, 


[1987] 2 F.C. 30 (Glossop/ Antioch) 


Historical Overview of the Canada Labour Code (Part V) 


Prior to 1973, Part V of the Canada Labour Code dealt 
essentially and almost exclusively with the acquisition 
and termination of bargaining rights. In 1973, the Code 
was reenacted and it provided for additional duties and 
functions of the Canada Labour Relations Board, 
which included: 


the investigation, mediation, hearing and determina- 
tion of compldints of unfair labour practices against 
employers, unions or their agents; 


the investigation and determination of applications 
respecting technological changes; 


the determination of applications for declaration of 
unlawful strikes or lockouts; 


the determination of the rights and obligations of 
employers and bargaining agents in the case of 
mergers, amalgamations or sales of business; and 


the determination of single bargaining units for a 
geographical location. 


This ‘‘new’’ Part V also extended bargaining rights to 
professional employees, dependent contractors and 
employees whose duties included the supervision of 
other employees. 


In 1978, Part V of the Canada Labour Code was 
further amended through Bill C-8 and the jurisdiction 
and powers of the Board were increased. Major 
features of the amendments to Part V included: 


e the expansion of the Board to provide additional 
Vice-Chairmen; 


the discretion to order representation votes and 
related run-off votes; 


the determination of the wishes of the majority of 
employees in a bargaining unit as of the date of filing 
of the application for certification or such other date 
which the Board considers appropriate; 


the requirement for unions to fairly represent. all 
members of the bargaining unit as well as a require- 
ment of fair and objective referral procedures by 
union hiring halls; 


on referral from the Minister of Labour, the settle- 
ment by the Board of the terms and conditions of 
first collective agreements; and 


the requirement that a union or employers’ organiza- 
tion provide its members with an annual financial 
statement. 


Furthermore, the scope of the discretionary powers of 
the Board in dealing with unlawful strikes or lockouts 
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was broadened by giving the Board the authority to 
issue cease and desist orders in situations of unlawful 
work stoppages. The Board also acquired the function 
of granting consent to prosecute, formerly performed 
by the Minister of Labour. 


A new jurisdiction was granted to the Board by Part IV 
of the Code concerning the appeal of a safety officer's 
decision regarding dangerous or unsafe working 
conditions, and the hearing of employees’ complaints 
alleging discriminatory treatment for exercising their 
rights in relation to safety. 


Further amendments were made to the Code when Bill 
C-34, An Act to Amend the Canada Labour Code, was 
proclaimed in force effective July 18, 1984. These 
most recent amendments to Part V of the Code 
included: 


¢ anew definition of ‘“dependent contractor’; 


e the extension of collective bargaining provisions to 
what the Minister deems major projects; 


e the provision for compulsory dues deduction from all 
employees in a bargaining unit by the employer, 
where the union so requests, whether or not the 
employees are union members; 


e the authority to override the provisions of a collective 
agreement when an employee, because of his 
religious conviction or beliefs, objects to joining a 
trade union or to paying regular union dues. The 
Board may now waive the requirement of union 
membership and allow for the amount of union dues 
required to be paid to the union to be paid instead 
to a registered charity within the meaning of the 
Income Tax Act; 


e a rewording of the duty of fair representation 
provision; and 


e the extension of the notice period for proposed 
technological change from 90 to 120 days prior to 
the effective date of a technological change. In 
addition, an employer now must provide the bar- 
gaining agent, on request, with a detailed descrip- 
tion of the nature of the technological change and 
the names of employees likely to be affected. The 
Board may grant leave to the bargaining agent to 
serve notice to the employer to bargain concerning 
the proposed technological change. 


Finally, there was a provision made for the appoint- 
ment of part-time Board Members to assist the Board 
in carrying out its functions under Part IV of the Code 
as well as provision for any Board Member to dispose 
of an uncontested application or matter referred to the 
Board under Part V of the Code. 


Statistical Tables 


The tables on the following pages provide additional 
details on the Board’s case-load and activities. 


Note: This year the Board is nearing the completion of 
the automation of its case processing system. As a 
result, the year end tabulation of the Board’s case-load 
figures is now performed by the Board’s computer. 
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The historical data that has been produced by the | 
computer may not always match the figures contained | 
in previous annual reports which had been manually | 
tabulated. Where there continues to be a discrepancy, — 
the figures produced by the automation system will og | 
used and deemed correct. 


Table 1 


Applications Received by Type of Case 


and by Region in 1986-87 


Type of Case Atlantic Quebec Ontario Central Pacific Se 
Review 8 60 16 if 27 118 
Certification 16 16S: 33 30 34 186 
Declaration of Single Employer 5 10 iT 8 11 41 
Revocation 1 re 7 3 3 23 
Successor Rights 0 eZ 4 2 3 11 
Sale of Business 4 18 13 g 9g eye: 
Settlement of First Agreement 0 0 | 0 0 1 
Technological Change 2 0 1 0 0 3 
Unlawful Work Stoppage/Lockout 2 5 6 1 Ss 19 
Unfair Labour Practice 2a 114 55 29 33 252 
Safety | 6 6 1 5 19 

Whether Employee Covered by 
Collective Agreement 0 4 0 1 5 
Miscellaneous | 11 i 2 9g 30 
Total 61 306 160 92 142 761 
Table 2 
Applications Disposed of by Type of Case 
and by Region in 1986-87 

Total 

Type of Case Atlantic Quebec Ontario Central Pacific Canada 
Review 8 56 18 9 22 m3 
Certification 22 69 29 26 28 174 
Declaration of Single Employer 1 6 2 rf 8 31 
Revocation 2 12 6 4 5 Aas, 
Successor Rights 0 | 1 0 2 4 
Sale of Business 4 tt ia 6 7 39 
Settlement of First Agreement 0 0 1 0 0 1 
Technological Change 1 0 2 0 0 3 
Unlawful Work Stoppage/Lockout 2 4 S 1 r 19 
Unfair Labour Practice 22 ue Sa 29 35 274 
Safety 0 6 3 0 4 13 

Whether Employee Covered by 

Collective Agreement 3 13 0 2 18 
Miscellaneous ze 8 SS 2 14 39 
“Total 64 Sts 158 84 134 oo 


4] 


Table 3 
Nature of Cases Received by Industry 


in 1986-87 
Industry Cert. Review Revoc. U.L.P.* Strikes Misc. Total 
| Air Transport 21 16 0 54 1 2 6) 145 
Banks 5 12 12 3 0 6 38 
Broadcasting 19 14 0 19 2 4 58 
Communications 6 6 1 8 4 9 34 
Crown Corp. 3 2 0 24 3 o 41 
Feed and Grain 2 3 @) 0) 1 Zz 8 
Longshoring 8 6 0 20 3 3 40 
Railways 5 15 1 eo 0 19 63 
Road Transport CT 26 5 79 47 Zon 
Shipping 20 9g 1 13 | 8 52 
North Territories 14 9 } 5 1 2 31 
Miscellaneous fi 0 0 3 0 1 14 
Non federal 2 0 0) 1 0) 0) 3 
Total 186 118 23 202 19 163 76a 


* Unfair Labour Practice 


Table 4 
Nature of Cases Disposed of by Industry 
in 1986-87 
| Industry Cert. Review Revoc. U.L.P.* Strikes Misc. Total 
Air Transport 13 10 2 60 2 23 110 
Banks 5 14 12 1 0 4 36 
Broadcasting ve te 2 24 2 vi 69 
Communications 4 4 1 8 5 1 33 
Crown Corp. 2 1 0 27 a 18 5d 
Feed and Grain 1 3 0 @) 1 2 7 
Longshoring re 3 2 if 2 1 32 
Railways 4 20 0 28 0 14 66 
Road Transport t2 2g 9 82 2 50 242 
Shipping 26 9 0 15 1 10 61 
North Territories 13 10 1 6 1 me 34 
Miscellaneous 4 0) 0) = 0) 1 10 
Non federal 1 0 0) 1 0 0 Za 
Total 174 a3 29 274 19 144 753 
= See 


* Unfair Labour Practice 
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Table 5 


Size of Bargaining Units Certified 


in 1986-87 
Number of Number of 
employees Applications % Cumulative % 
0/10 26 28.0 28.0 
11/20 Ze Onn SL. 
21/30 12 13.0 64.7 
31/40 se) Ou 74.4 
41/50 5 54 79.8 
51/60 2 eu 81.9 
61/70 Z Ziel 84.0 
Aid 100 fis AS 91.5 
101/130 2 Zn 93.6 
131/160 3 on 96.8 
161 and over 3 Be 100.0 
Total 93 100.0 
Total number of employees affected: 3,780 
Median size of units is 20 employees 
Table 6 
Certification Applications Disposed of 
by Industry in 1986-87 
Total 
number of Votes 
Industry Granted Rejected Withdrawn’ decisions Heard Held 
Air Transport 3 0 4 13 4 | 
Banks 4 1 0) 5 1 | 
Broadcasting 14 4 4 22 Z 5 
Communications 2 2 0) 4 0) 1 
Crown Corp. | 0 1 2 0 1 
Feed and Grain 0 0) 1 1 0 0 
~ Longshoring 3 1 3 2 0 
Railways 3 0 1 4 0 3 
Road Transport Sh 22 13 t2 3 20 
Shipping 13 3 10 26 0 4 
North Territories 6 5 2 13 Z 1 
Miscellaneous 1 Z 1 4 1 1 
Non federal 0) 0 1 1 0) 0 
Total 93 40 41 174 15 39 
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Table 7 


Review Applications Disposed of 
by Industry in 1986-87 


Total 
number of 
Industry Granted Rejected Withdrawn - decisions Heard 
Air Transport 3 6 1 10 2 
Banks 3 10 1 14 @) 
Broadcasting 8 is 2 t2 0 
Communications 0) 3 1 4 0 
Crown Corp. 1 0 0 1 1 
Feed and Grain 3 0 0) 3 1 
Longshoring 1 2 0 3 1 
Railways 11 S. 0 20 S 
Road Transport AZ 10 5 als 1 
Shipping 4 2 3 2, 3 
North Territories % 5 2 10 1 
Total 49 49 15 Tt3 13 
7 Table 8 
Unfair Labour Practice Complaints Against Employers 
Disposed of in 1986-87 
| 
Withdrawn / 
Industry Granted Rejected Settled Total Heard 
Air Transport 19 8 20 47 oul 
Banks 0) @) 1 1 1 
Broadcasting 10 3 g 22 14 
Communications 0) 0 1 1 @) 
Crown Corp. 1 2 5 8 & 
Feed and Grain —— — a oo —— 
Longshoring 0 1 3 4 1 
Railways 0) iS 2 5 ) 
Road Transport 8 4 45 of 2a 
Shipping 4 0 4 8 4 
North Territories @) 2 1 a 2 
Miscellaneous 0 1 4 & 1 
Total 42 24 95 161 91 
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Table 9 


Unfair Labour Practice Complaints Against Unions 
Disposed of in 1986-87 
Withdrawn/ 

Industry Granted Rejected Settled Total Heard 

Air Transport 1 $ 3 ARS 4 

Banks — —_ — — -—- 

Broadcasting 0 2 0 2 0 

Communications 0 ) 2 ri 3 

Crown Corp. 0 14 5 19 4 

Feed and Grain —= — —_ — — 

Longshoring 1 8 4 13 7 

Railways 0 15 8 PES: 2 

Road Transport 0 10 he) 25 5 

Shipping 0 4 3 7 | 

North Territories @) 2 | 3 | 

Miscellaneous — — = ae — 

Non federal @) 1 0 1 0 

Total 2 70 44 tS 27 

Table 10 
Unlawful Strike /Lockout Applications 
Disposed of in 1986-87 
Withdrawn / 

Industry Granted Rejected Settled Total Heard ; 

Air Transport 1 0 1 Zz 2 

Banks — —_— == — — 

Broadcasting 0 0 ZC 2 1 

Communications 33 1 1 5 4 

Crown Corp. 1 1 | 3 Z 

Feed and Grain 0 0) 1 1 1 

Longshoring 0 1 1 2 1 

Railways mes os == == == 

Road Transport 0) 1 2 | 
| Shipping 0 0 | | — 
| North Territories 0 0 1 | — 
| Total 6 3 10 19 12 
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— Table 11 


Number of Cases Heard by Type of Case* 
in 1986-87 


Number 

Type of Case Heard 
PREMIO Wi x. valor eters ire ta perce g NORE ha Sat 7 AB a RA cs ce Oo 23 
CertiiCatl On: as ale tae ten earths A re Oe ei cree Re ee ee 26 
Change ol .ernns and Condiions ot EMpIOVMent 41. aati Wao et 2 
DJSCIAAUON OT OWIGIS EMMDIOVICR Fa2. scx hte eta ge cg sees ae cc 23 
PROVOCATION voit cise rch certs Ni hese es vor em te oa eer 1 a Peet SS READE rk ee ee ee 3 
SalG Ol BUSINESS s..45 51a 0y May aio sat iae me eacs eid Ams cautery ee er ee 19 
Whether Employee Covered by Collective Agreements 6.x iciescxssccslencseteasy. foresee eee ee 7 
TEChMolOG iCal CHandeiees co.ceacesnrcisc SPR Noel et Reale ie a ee Oy ee ee 0 
FREMGHOUS OJCCTIOMS wate are saa eicask save Racin tt sree eed ac ay esc ne RS meet eae 3 
Impesitionter First Collective Agreenjentr,o.5 .cc sien ueeere aie ape uaee AE ee eonelae eee 

Mavi WWOLK STOP PAGO i saiicsis cerns fe, Me tc hers ee, Site a ne a oc ee 12 
ComplaigvebUatair labour Practice. (oho. x8 .asyd tae eee ee eee sae ee ee 131 
CorsentilocProsecouen rtm cr Oho cen ane nee ee en 2 
Pilg OB Oat Order inn OG era COUnt asi dec segs ll ians secre ate ee eee onan a ee 3 
ACCESS TO PMBIOVSE St RPOMISCS 2 ccac tte se8b danas esr sacs an ee a eo ee eee eee 1 
Pi <a W ievetncucel ic ars Ae etn Aare ATS SRT RE BOI STINE ANTI So cx EPH HE IRR T aie RAR oe NaN 8 
Total 264 


* Figures represent number of cases where Board held a public hearing 


Table 12 — 


Number of Days Spent in Hearing 
by Region in 1986-87 


Number 
Region of days 
LCL OE ae CAC aD SOP OME Oe MO RRP U US ROW hetate ner! <2 A. a oe LF Zo 
Go 18 oC ao ORO Meee EOI ey Cia CALIENTE abe ert oni aun Oe Nt Weg 111 
SING eee eee een CMC Mm nat Ty er EME, Ala. RAKING Se i. ae 97 
Petite RG. CCDI CA occ rede sace doles aiemi ae meh ett Rare rel ee A a 42 
Total Pal we 
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Table 13 


and Disposed of in 1986-87 


Type of Case 


Review 

Certification 

Declaration of Single Employer 
Revocation 

Successor Rights 

Sale of Business 


Whether Employee Covered by 
Collective Agreement 


Technological Change 
Religious Objection 
Imposition of First Agreement 
Unlawful Work Stoppage 
Unfair Labour Practice 
Safety 

Miscellaneous 


Summary of Cases Carried Over, Received 
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Carried With- Total Carried 
Over from drawn/ Disposed Over to 
1985-86 Received Granted Rejected Settled of 1987-88 
43 118 49 49 15 113 48 
61 186 93 40 4] 174 13 
16 4 10 1 6 31 26 
iN 23 19 8 2 Zo 11 
1 4 4 0 0 4 8 
ile 53 10 13 16 39 31 
23 J Zz 14 2 18 10 
2 3 0 1 2 3 2 
3 4 3 0 2 5 2 
0 1 1 0 0) 1 0 
4 19 6 3 10 19 4 
168 252 44 94 136 274 146 
3 19 2 3 8 13 9 
11 26 14 10 6 30 7 
369 761 Zoi, 250 246 753 377 
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Financial Statement 


Statement of Expenditures for the Year Ended March 31, 1987 


(with comparative figures for the year ended March 31, 1986) 


1987 1986 
ESTE Ta Gio [oer earn mmr arpa penenresd ts Ae ne: Re a TRS EAE Ree. 3a ace $4,048,792 $3,872,179 
onions 1orcimpioyec. DENCTIt PIANS s..p.c. coe cicecsrencsaukr an fad ene Gen ses de Ragan anv setae thy 633,000 620,000 
eins OOrlAvOnalnc: COMIMUMCATIONS. ..5.,.scccersaciiue, akelaubpeniiian ae nak ene pet eee eee clas 619,354 643,214 
OV ECU MIOVING eta Set Cone Sec OR RE co RN Ce ee ree ee cL eS ee On ek ocean 141-358 1235304 
Bares OTA -ahnCEc Oe Cia SEI VICES | hac. Siibcstaee lacs ucetdasscotcianwim inte. Meck latte re EAE abe: 399,114 449,418 
OO GLI RASS 00.300 am ascent ge olen 2 aR PR” desks i cae me i 134, 137 129/913 
YEE Scle ly (Seve) face] p06 IME] @] Ce12) 8 Jer ean pa lc «eee OR eer Me Pate ar RO ve teen amet aan ere Zoot 10,199 
Bes mianaerater cnc: SUID DNOS rata yoh oder erpey cuee -s:toh aoe. t eae york Suceerwaed-exthuieceoo eae 114,367 102,354 
8 EAST Eee SE TING TUTTO nat ocd eet co Aayabe Zhen 
| HVE Bescon dlc nition! (gt Ey RO Rs cee 1 ee RE aa SR ny Deno a OED 15,294 16/,005 
Bree ORO A OME OVIC OCR, Lisley Vier we cacceac cn ester seat Neen tea surao a aston area beeline to een peloton’ 1,100,000 1,118,000 
ee me Bh St re teedt axe Abed neg a na eds tint OH Me Nice MIRA RAA Ore tha atey) Hak aoa 12,000 10,000 
CANE MTG SUG (OY eabucilby 2 nest ee sects: dene rere ats Aire brates etal RMe decane imeairoan branes 90,000 70,000 
MOR cALET= KOO TACAICLIE © Sle 0 er a PS ede ss hac oases GM ich boanonmedeneis $73837.905 37,343,623 
Total expenditures provided by: 
Pa MMACMIEO IE ALOU GaN OLE: Mls eee shedmat oo cs hae eins een Sateen doe eatin ct nen gta ia oe nna $ 5.502.965) $5,025,623 


“PUP PSNUSSENE SB PEN aS HC aogier AR ve ere me ene ee ee renee 633,000 620,000 
Pere WiMChuDiOVided Services WILMOUL :-CMAliGC...ex.t0) career enmanieanes dotaatin hemo deere mile: 1,202,000 1,198,000 


$.7,337,965 §$ 7,343,623 


| Certified correct: Approved: 


on . 
| Director of Administrative Services ChairmanZ 
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Membres du Conseil 


Au premier plan de gauche a droite: Serge Brault, Vice-president, Thomas M. Eberlee, Vice-president, Marc Lapointe, c.r., Président, M. Brian 
Keller, Vice-president, Hugh R. Jamieson, Vice-président. A l’arriére de gauche a droite: Henriette Parent, James D. Abson, Calvin B. Davis, 
Linda M. Parsons, Jacques Archambault, Victor E. Gannon, Marguerite-Marie Galipeau, Membres. 
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“Every employee is free to join the trade union of his choice and to 
participate in its lawful activities." 


“Every employer is free to join the employers’ organization of his 
choice and to participate in its lawful activities." 


(Section 110, Part V, 
Canada Labour Code) 
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€ Of the Chairman 
het du Président 


C.D. Howe Building 
240 Sparks Street 
4th Floor West 
Ottawa, Ontario 
K1A 0X8 


Januaryes i, 1939 


The Honourable Jean Corbeil 
Minister of Labour 

Labour Canada 

Place du Portage 

Phase II 

Hull, Quebec 

K1A 0J2 


Dear Mr. Minister: 


In accordance with the provisions of section 210 
of the Canada Labour Code (Part V - Industrial Relations), 
I have the honour of submitting to you this Annual Report 
of the Canada Labour Relations Board on its activities for 
the year ending March 3lst, 1988. 


Respectfully submitted, 


Gre yor 


Marc Lapointe, 
Chairman 
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The Canada Labour Relations Board 


SSS SSS SSS 


The Canada Labour Relations Board was reorganized in 
1973 with the enactment of the Canada Labour Code 
(Part V - Industrial Relations). The "new" CLRB was 
established as a result of the studies and recommen- 
dations of the Woods Task Force on Labour Relations 
(Canadian Industrial Relations: The Report of the 
Task Force on Labour Relations (Ottawa: Privy 
Council Office, 1968)). Based on this report, Parliament 
reorganized the CLRB in 1973 and established it as an 
autonomous, non-representational, quasi-judicial 
tribunal with statutory powers pertaining to the 
administration, interpretation and application of Part V of 
the Canada Labour Code. The CLRB was also desi- 
gnated as a "department" within the meaning of the 
Financial Administration Act, independent of the Depart- 
ment of Labour. Parliament set out its philosophy of the 
“new" CLRB’s role by providing a preamble to the 
Canada Labour Code which states in part, "... the 
Parliament of Canada desires to continue and extend its 
support to labour and management in their cooperative 
efforts to develop good relations and constructive col- 
lective bargaining practices, and deems the deve- 
lopment of good industrial relations to be in the best 
interests of Canada in ensuring a just share of the fruits 
of progress to all; ..." 


Once established, the CLRB set up its head office in 
Ottawa as required by Parliament. One of the first chal- 
lenges faced by the CLRB was to overcome the 
problems involved in having jurisdiction in every province 
and territory in Canada. The Board decided that in order 
to provide reasonable access to its services, it had to 
travel. Therefore, when issues are brought before the 
CLRB which require it to hold a hearing, the Board will 
normally travel to a locale that is convenient to the 
parties that appear before it. The Board continues to 
travel across all of Canada in order to hold hearings and 
to remain informed of the issues faced by the various 
labour relations communities. 


The Board is required to provide its services, including 
hearings, in both of Canada’s official languages. 


The CLRB decided to decentralize and establish a per- 
manent presence in the various regions of Canada in 
Order to assist the labour relations communities on a 
Prompt and continuous basis. This was accomplished 
by having regional offices established in Dartmouth, 
Montréal, Toronto, Winnipeg and Vancouver. Each of 
the Board’s offices is staffed with experienced directors 
and labour relations officers. These officers are 
assigned cases and are responsible for the investigation 
of those applications. These officers also have an im- 
portant role in the mediation of unfair labour practice 
complaints as well as unlawful strikes and lockouts. The 


settlement of these complaints and disputes eliminates 
the need and expense of public hearings and 
emphasizes the remedial aspect of the Board’s ap- 
proach to these types of cases. The successful efforts 
of these officers in settling unlawful strikes and lockouts 
can avoid the impact of having important services unlaw- 
fully shut down for an unexpected and extended period 
of time. 


The Board's offices provide information to the public on 
the Canada Labour Code (Part V) as well as on the 
Board’s policies, procedures and jurisprudence. They 
are also instrumental in keeping the Board updated and 
informed of issues affecting the local labour relations 
communities. 


Constitutional Jurisdiction 


Constitutional jurisdiction over labour relations is prima- 
rily a provincial responsibility. At the federal level, 
however, the Canada Labour Relations Board has juris- 
diction in all provinces and territories in relation to federal 
works, undertakings or businesses within the legislative 
authority of the Parliament of Canada. In broad terms, 
the following industries and activities are covered: 


Air transportation 

Banking 

Broadcasting 

Communications 

Crown corporations 

Flour and feed mills and grain elevators 

Longshoring 

Industries in 

Territories 

Railways (interprovincial and international) 

¢ Road transportation (interprovincial and 
international) 

¢ Shipping and navigation 

¢ Miscellaneous works declared by Parliament to 

be to the general advantage of Canada 


the Yukon and Northwest 


An estimated 600,000 employees are covered by the 
provisions of Part V of the Canada Labour Code. In 
addition to its responsibilities under Part V of the Code 
(Industrial Relations), the Board is responsible for 
certain provisions of Part IV (Occupational Safety and 
Health) as outlined further at page 17. 


Composition 


The Members of the Board are full-time appointees with 
experience and knowledge of industrial relations and 
labour law. In order to ensure that the Board is truly a 


national Board, the Members are selected from various 
regions across Canada. As full-time members of a non- 
partisan Board, they are prohibited from holding any 
other remunerated office or employment. In addition, the 
Code was amended in 1984 to provide for the appoint- 
ment of part-time Board Members to deal with safety 
cases under Part IV of the Code. 


As stipulated in the legislation, the business of the Board 
must be transacted by not less than three Members, one 
of whom must be either the Chairman or a Vice- 
Chairman. Exceptions to this include references or com- 
plaints made to the Board pursuant to Part IV of the 
Canada Labour Code (Occupational Safety and Health) 
and, in this regard, section 105.8 of Part IV provides that 
such cases may be disposed of by any Member of the 
Board. Another exception to the three-person panel is 
provided in section 115(1.1) of the Code and it is limited 
to uncontested matters. 


During the 1987-88 year, two Board Members left the 
Board at the end of their terms. The Board wishes to 
publicly thank Henriette Parent and Marguerite-Marie 
Galipeau for their years of service and commitment to 
both the Board and the labour relations community it 
serves. Another Board Member's term also expired; 
however, Jacques Archambault will remain in his 
Capacity in respect of those cases that require his 
continued participation. 


There have subsequently been three new appointments 
to the Board, effective January 1988. The Board wel- 
comes Ginette Gosselin, Evelyn Bourassa and Jacques 
Alary. 


The following contains a short biography of all the 
Members of the Board as of March 31, 1988. 


Chairman 


Marc Lapointe, Q.C. 


Chairman of the CLRB since its reorganization in 1973, 
Mr. Lapointe was formerly a senior partner in the legal 
firm of Lapointe, Lévesque, Gagnon and Bertrand and 
Associates, in Montréal. In a 26-year period of private 
practice, Mr. Lapointe was legal adviser to a large 
number of unions, mainly in the province of Quebec but 
also across Canada. In 1964, he was appointed 
Queen’s Counsel. A native of the province of Quebec, 
Mr. Lapointe is a graduate of the University of Montréal 
(B.A.). He holds a Bachelor of Civil Law degree and a 
Master’s degree (Labour Law) from McGill University. 


He was a lecturer on labour legislation in the law 
faculties of both these universities for many years while 
practicing law. He is the author of numerous articles 
related to labour law. 


Vice-Chairmen 
Hugh R. Jamieson 


A Member of the Board since 1978, Mr. Jamieson was 
appointed Vice-Chairman in July 1982. Before joining 
the Board, he was Vice-Chairman of the Manitoba 
Labour Relations Board for five years, administering the 
Manitoba Payment of Wages Act as well as the Labour 
Relations Act. During that time, he acted as Chairman 
of the Manitoba Labour Board during extended ab- 
sences of the Chairman. Prior to 1973, Mr. Jamieson 
had served as Deputy Registrar of the Manitoba Labour 
Relations Board and also as Labour Inspector of the 
Manitoba government involved in the investigation and 
mediation of labour disputes. 


Thomas M. Eberlee 


Mr. Eberlee was federal Deputy Minister of Labour for 
eight years prior to his appointment in August 1982. His 
public service career spans over 25 years in both the 
provincial (Ontario) and federal spheres. Before joining 
Labour Canada in 1974, he held several positions with 
the Ontario government, including that of Deputy 
Minister of Community and Social Services and Deputy 
Minister of Labour. He served on provincial cabinet com- 
mittees and commissions on human rights, manpower 
training and labour management relations in the con- 
struction industry. He graduated from the University of 
Toronto with a degree in modern history. 


M. Brian Keller 


Mr. Keller was appointed in December 1982. He 
became a member of the Quebec Bar Association in 
1972 after having obtained his B.A. from Sir George Wil- 
liams University in 1968. Since graduating in law from 
the University of Ottawa in 1971, he has worked in all 
aspects of labour relations: the Defence Research 
Board; the Treasury Board Secretariat; Privy Council; 
and as Senior Consultant with the Ottawa firm of Woods, 
Gordon and Company. In 1979, Mr. Keller went into the 
private sector in the employment of Bell Canada, in 
Montréal, as Assistant Director, Labour Relations (Re- 
search). He occupied this position for four years prior to 
his appointment as Vice-Chairman of the Board. 


Serge Brault 


Mr. Brault was appointed in April 1984. Having obtained 
his B.A. and law degree at the University of Montréal, he 
was admitted to the Quebec Bar in 1971. Later he 
pursued specialized studies (scholarship from the 
French government and the University of Quebec) at the 
Sorbonne in Paris (private law). He then went on to prac- 
tice law with one of the member federations of the Con- 
federation of National Trade Unions and in 1974 went 
into private practice; he concentrated on all aspects of 
labour law. In addition to his professional activities, 
Mr. Brault lectured in labour law and civil law at the 
University of Quebec in Montréal and the University of 
Montréal. 


Members of the Board 
James D. Abson 


First appointed to the Board in 1979, Mr. Abson is 
presently serving a second five-year appointment. 
Throughout his career, he has held senior positions in 
the field of industrial relations as Labour Relations Co- 
ordinator of the Ontario Federation of Construction 
Associations and Director of Organization of the Con- 
struction Labour Relations Association of Ontario. His 
labour relations experience has been focussed on the 
construction industry where he has been involvedin such 
labour matters as jurisdictional conflict, union nego- 
tiations, recruitment, co-ordination of services for 
members and administration of collective agreements. 
He has also represented employers in arbitration. 


| 


Victor E. Gannon 


Mr. Gannon was appointed in September 1980. A 
graduate from Loyola College, he has had an extensive 
Career in the railway industry in management deve- 
lopment and structure, with an accent, in more recent 
‘years, on labour relations while being associated with 
CN. During his career, Mr. Gannon has been involved 
‘with collective bargaining, interpretation of collective 
agreements, grievances, arbitration and strike set- 


| 


_tlements in Canada as well as abroad. 


| 


| 


_Linda M. Parsons 


At the time of her appointment in September 1985, 
Ms. Parsons was employed as a Public Affairs Officer 
_with Labour Canada in Ottawa. She has had extensive 
experience in all aspects of industrial relations, namely 
in her previous employment with the Newfoundland 
Association of Public Employees and the Canadian 


———————— 


Labour Congress. In addition, she is a past president of 
the St. John’s and District Labour Council and a former 
executive member of the Newfoundland and Labrador 
Federation of Labour. 


Calvin B. Davis 


Appointed in September 1985, Mr. Davis of Vancouver, 
B.C., was a part-time member of the B.C. Labour 
Relations Board. He was also employed as a researcher 
with the B.C. Construction Industry Health and Safety 
Council. A member of the International Association of 
Bridge, Structural and Ornamental Iron Workers’, Local 
97, for fifteen years, he has worked in the field as a jour- 
neyman ironworker and general foreman. Active in the 
affairs of the union, he served in executive capacities and 
was a representative on the negotiating committee. 
Mr. Davis also served on various other committees 
regarding the ironworking industry and was a union 
representative to the Vancouver and District Labour 
Council, Vancouver and District Building and Con- 
struction Trades Council, B.C. Federation of Labour con- 
ventions and British Columbia and Yukon Building 
Trades conventions. 


Ginette Gosselin 


A nurse by profession, Ms. Ginette Gosselin has exten- 
sive experience in labour relations, particularly in the 
public and parapublic sectors. Ms. Gosselin started out 
as president of her local union, the Alliance des 
infirmiéres de Montréal, and became in 1976 the first 
president of the Quebec Federation of Nurses, a 
position she held for eight hears. In that capacity, 
Ms. Gosselin was involved in all aspects of labour rela- 
tions: organizing and representing members, organi- 
zation and co-ordination of services to the membership, 
negotiation and application of collective agreements, 
mediation, conciliation and arbitration, as well as strikes 
and their settlement. During that period, she also held 
the position of co-president of the Quebec nurses’ as- 
sociation in the industry-wide negotiations with the 
Quebec government. Ms. Gosselin was a member of 
the Conseil de la santé et des services sociaux de la 
région de Montréal métropolitain for a three-year period. 
When she was appointed to the Board, Ms. Gosselin 
was studying law at the University of Quebec in Montréal. 


Evelyn Bourassa 


Ms. Evelyn Bourassa has acquired vast experience in 
the broadcasting industry in the areas of management 
and labour relations. In the course of her career at 
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the Canadian Broadcasting Corporation, Ms. Bourassa 
represented the Corporation during the negotiations of 
collective agreements and administered their related ac- 
tivities. Moreover, she was responsible for the appli- 
cation, interpretation, implementation and administration 
of these agreements, more specifically via joint com- 
mittees, grievance committees and arbitration. Pre- 
viously, Ms. Bourassa held various positions within the 
Canadian Union of Public Employees, i.e. member of the 
executive committee and co-ordinator of and spokesper- 
son for the grievance committee of Local 675, and mem- 
ber of the Inter-union cartel comprised of unions in the 
CBC’s French network. 


Jacques Alary 


Mr. Alary has acquired his labour relations experience in 
the road transportation industry by participating in the 
negotiation of collective agreements at various provincial 
industry-wide bargaining tables. Furthermore, he ad- 
ministered jointly industry-wide collective agreement 
decrees, a pension fund and an insurance policy. He 
participated in the formation and administration of a 
sector-based occupational health and safety association 
for this industry. Until his arrival at the Board, Mr. Alary 
held the position of executive vice-president of the 
Trucking Association of Quebec and was a member of 
several provincial and national associations of various 
interests. 


Staff 


While the Chairman, Vice-Chairmen and Members of the 
Board are appointed by Order-in-Council, all other Board 
employees are public servants. At the end of the fiscal 
year, there were 91 public servants employed with the 
Board, of which 65 work in Ottawa and 26 work in the 
regional offices. 


Apart from its adjudicative functions, the Board’s ope- 
ration is made up of the following areas: Administration, 
Operations, Legal Services, Personnel as well as 
Planning and Program Development. 


a) Administration 


The Administration Branch is responsible for all aspects 
of the Board’s administrative and financial support. This 
includes the overall co-ordination of corporate 


administrative resources and the provision of essen- 
tial services including: word processing, purchasing, 
accounting, reproduction and mail services, arranging 
facilities and services for all Board hearings and en- 
suring sufficient Board office space for the Board's 
operations. Also, a reference and research library is 
maintained in Ottawa with a well-stocked selection of 
relevant subject material. There is also a languages 
and publications service which is responsible for the pro- 
duction and distribution of the Board’s Decisions/Infor- 
mation ("di") publication, the Annual Report and other 
publications. 


b) Operations 


The Board’s operational personnel are responsible for 
the processing of case related matters that are filed with 
the Board. There are five Regional Directors who report 
directly to the Chairman and are responsible for process- 
ing their own caseload within their regional area. The 
Director of Operations, who also reports to the 
Chairman, is responsible for maintaining a central 
automated registry of all the Board’s files, co-ordinating 
the Board’s hearing schedule as well as dispatching 
Board decisions to the parties. 


c) Legal Services 


This year the unit was composed of two legal advisers, 
a law student and support staff who provided back- 
ground work for the Board. The Board generally retains 
outside counsel to represent it before the courts. An 
effort is made by the Board to use the services of a 
number of lawyers from different firms from both the 
union and management side and specialized in 
administrative and labour law. The lawyers chosen are 
normally located where the court action originated. 


d) Personnel 


This Branch is responsible for the Personnel services of 
the Board. This includes classification, staffing, staff 
relations, training and development, official languages 
and affirmative action programs as well as pay and 
benefits. It is also responsible for the conduct and in- 
tegration of human resources planning within the 
framework of strategic, operational and work planning. 
It is also responsible for occupational health and safety 
matters as well as employee assistance programs. 


e) Planning and Program Development 


This area of the Board is responsible for reviewing and 
updating the Board’s operational policies and proce- 
dures, conducting research, analyzing proposed and 
accepted changes to the Code and preparing 
informational material for the public. 


Publications 


The Canada Labour Relations Board publishes the 
following: 


- Decisions/Information ("di"): published quarterly, 
di is a bilingual publication containing Reasons for 
Decision issued by the Board. 


- The Role of the Canada Labour Relations Board: 
this booklet, which is currently being revised, 
describes in laymen’s terms the provisions of the 
Canada Labour Code and the Board’s practices. The 
booklet is available in both official languages. 


= Your Rights Under the Code: describes the rights 
and obligations of all persons and parties covered by 
Part V of the Canada Labour Code and outlines the 
procedures to be followed to file applications or 
complaints with the Board. It is available in both 
Official languages. This booklet is also currently 
being revised. 


- Bi-Monthly Bulletin: this document contains a sum- 
mary of all cases decided by the Board during a two- 
month period. It also contains an update on the 
courts’ involvement in the Board’s files. 


Copies of individual decisions are also available in both 
Official languages as well as bilingual summaries of 
each published Board decision. 


Information on all of the Board’s publications and on 
subscription fees may be obtained by calling, writing or 
visiting the Board’s offices. 
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Activities of the Board in 1987-88 


Overview 


In 1987-88, the Board received the largest number of ap- 
plications since its reorganization in 1973: 783 appli- 
cations were filed, representing an increase of 22 
compared to last year. 


At the beginning of the year, 379 cases were pending 
before the Board. Combined with the number of appli- 
cations received during the year, a total of 1,162 cases 
were handled during 1987-88. The Board disposed of 
730 cases; hence 432 cases were pending at various 
processing stages at year end, thereby resulting in an 
increase of 53 cases. 


When comparing caseloads of the previous five years, 
as noted below, the caseload has remained at a fairly 
consistent level. 


1983-84 1984-85 1985-86 1986-87 1987-88 


Applications 
received 771 780 760 763 783 


(“corrections have been made this year to previous years’ 
figures) 


Approximately 38% of the applications received this year 
dealt with unfair labour practice complaints and another 
20% consisted of applications for certification. Review 
applications accounted for 18%, with various other types 
of applications making up the remaining 24% of the 
Board’s caseload. 


The Board held hearings in 202 cases involving 110 un- 
fair labour practice complaints, 21 certification cases, 17 
review cases, 12 single employer cases, 16 sale of 
business cases, 8 illegal work stoppages, and 18 
miscellaneous cases. 


Various Board panels held 336 in-camera meetings this 
year to decide cases and/or schedule hearings into the 
cases. This is down from last year’s 377 in-camera 
Meetings. However, there were 143 sessions where un- 
‘contested cases were decided by a single Board 
Member pursuant to section 115(1.1) of the Code. This 
‘compares to 15 sessions last year. 


The pace of scheduling hearings and _ in-camera 
‘Meetings this year was again affected by the departure 
of Board Members and the delayed appointments of 
‘new Members (see graph on page 8). 


The regional breakdown of the Board’s caseload is 
shown in the following chart. 


Region Applications Received in 1987-88 
Pacific 144 18.4% 
Central 80 10.2% 
Ontario 160 20.4% 
Quebec 242 30.9% 
Atlantic 104 13.3% 
Headquarters 53 6.8% 
Total Caseload 783 100% 


The caseload in the Pacific region remained at ap- 
proximately 18% of the Board’s total work-load, while the 
Central region experienced a small decline from 12.1% 
last year to 10.2% this year. This year, some statistics 
are displayed differently from last year. The 
Headquarters’ work-load is shown separately rather 
than being included in Ontario and Quebec’s statistics. 
(Board officers at Headquarters carry out investigations 
into a small number of applications, to accomodate 
parties operating out of the National Capital Region, and 
to help regional offices with a heavy work-load.) Even 
with this change, the Ontario statistics, exclusive of the 
Ottawa region, remained the same as last year, account- 
ing for approximately 20% of the Board’s caseload. 
Quebec experienced a 23% decline in volume from last 
year, but it still inherited the largest percentage of the 
Board’s caseload when compared with other regions. It 
accounted for 30.9% of the Board’s caseload this year, 
down from 40.2% last year. The Atlantic region had an 
increase in volume from 8% last year to 13.3% this year. 
(See chart on page 9.) 


Note on the Following Board Statistics 


Statistics concerning various types of cases that were 
disposed of by the Board do not necessarily correspond 
to the number of applications received by the Board. 
Some statistics may show more cases disposed of by 
the Board than applications received. This is possible 
due to the fact that several hundred cases are carried 
over from the previous fiscal year before the Board can 
finally dispose of them. 


There may also be some variances in historical statistics 
shown inthe report when compared to pastreports. This 
is attributable to the recent automation of the Board’s 
files and the production of statistics by the computer 
versus the manual tabulation that occurred in the past. 
Where there continues to be a discrepancy, the current 
figures produced via the automation system will be used 
and deemed correct. Any variances are minimal. 
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REGIONAL DISTRIBUTION OF 
THE BOARD’S CASELOAD 1987 - 1988 


Headquarters 

53 Cases Pacific 

6.5% 144 Cases 
18.4% 


Central 
SO Cases 
10.2% 


Montreal 
242 Cases 


Allantic 30.9% 
104 Cases 
13.3% 

Ontario 

160 Cases 

20.4% 


Applications and Complaints 
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Certification of Bargaining Rights 


Under section 124 of the Code, a trade union may apply 
to the Board to be certified as the exclusive bargaining 
agent for a unit of employees of an employer. Depend- 
ing on the circumstances, some applications for certifi- 
cation must be filed under either sections 130, 132 or 
145. 


Once an application for certification has been filed with 
the Board, and if the trade union meets the criteria set 
out in the Code and the Regulations, the Board shallthen 
certify the trade union. A legally certified trade union is 
empowered to be the sole and exclusive bargaining 
agent for a unit of employees and to represent those 
employees in collective bargaining with their employer. 
In the 1987-88 fiscal year, the Board received 155 ap- 
plications for certification filed under section 124. This 
represents a 17% decline in organizing activity when 
compared to the previous year. The graph below shows 
the organizing activity over the past 15 years. The 
average number of applications for certification filed over 
the past five years (1984 to 1988) is 181. This figure is 
only slightly lower than the previous five-year average of 
185 for the period from 1978 to 1983. 
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During the year, 107 of the 165 applications for certifica- 
tion disposed of were granted. This translates into a 
success rate of about 65%, up significantly from the 
53% rate last year and only up slightly from the 60% 
rate of two years ago. There were 24 applications for 
certification that resulted in representation votes being 
conducted. | 


The 107 applications for certification that were granted 
this year covered 6,053 employees, as compared to 
3,780 last year. Of the 6,053 employees covered, 596 
were previously represented by another union. The 
median size of the certified bargaining unit was 29 
employees while last year’s median was set at 20 
employees. Approximately 75% of the certified bar- 
gaining units consisted of 60 employees and under; last 
year, that same percentage of units consisted of 40 
employees and under. | 


The Board normally does not hold hearings into appli- 
cations for certification. Only 21 applications were 
decided with the need of a hearing by the Board. This 
is up slightly from last year when 15 applications were 
heard. | 


CERTIFICATION 


The road transportation industry again accounted for the 
largest source of certification applications filed with the 
Board. Of the 155 applications filed, 64 involved this in- 
dustry. This represents 41% of the total number of cer- 
tification applications filed, the same percentage as last 
year. The following chart demonstrates the breakdown 
of organizing activity by industry for the past five years. 


Organizing Trends by Industry (applications received) 


1983-84 1984-85 1985-86 1986-87 1987-88 


Revocation 


Depending upon the particular circumstances of a case, 
an application for the revocation of a union’s bargaining 
rights may be filed with the Board under sections 137(1), 
137(3), 139 or 141 of the Code. If the application suc- 
ceeds, the Board will revoke the existing certification 
order or, inthe case of voluntary recognition, declare that 
the trade union is no longer entitled to represent the 
employees in a particular bargaining unit. 


In 1987-88, the Board received 31 revocation appli- 


Road Transportation 53 69 49 77 64 cations, compared to 23 last year and 44 applications in 
Air Transportation 18 20 9 21 20 1985-86. The graph below shows the trend concerning 
at lacus Ag in Ms a0 revocation applications received by the Board over the 
os & Grain 4 5 6 2 7 past 15 years. The banking industry continues to 
Crown Corporations 3 2 1 3 14 experience by far the greatest number of revocations 
Northern Industries 36 18 13 11 8 sought. This year, 14 applications for revocation were 
se 4 a I S af filed by bank employees, up slightly from last year when 
ee ron’ a 5 ; 12 applications were filed. The road transportation 
Shipping & industry maintained a lower than average rate of 
Navigation 21 25 19 20 7 applications filed, i.e. 4 applications. 
Miscellaneous 18 15 11 9 v4 
Total 185 296 152 186 155 The following chart provides an industry breakdown of 
the past five years. 
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Revocation Applications Received 


1983-84 1984-85 1985-86 1986-87 1987-88 


Banking 10 14 18 12 14 
Road Transportation 10 12 9 5 5 
Air Transportation 2 4 Z, 0 5 
Rail Transportation 0 4 0 1 0 
Broadcasting 3 3 2 0 2 
Feed & Grain 0 0 0 0 0 
Crown Corporations 0 0 1 0 2 
Northern Industries 0 2 2 3 0 
Longshoring 0 0 2 0 0 
Communications 1 0 0 1 0 
Shipping & 

Navigation 1 0 1 1 2 
Miscellaneous 0 3 2 0 1 
Total 27 42 44 23 31 


The Board disposed of 31 applications for revocation, of 
which 24 were granted and 7 were rejected. A Board 
hearing was held in 4 cases with the remaining cases 
being decided by the Board based on its officer’s report 
and the submissions of the parties. Representation 
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votes were ordered by the Board in 20 of the 31 cases, 
affecting 1,056 employees. With respect to the appli- 
cations where a_ vote was held, the applicant was 
successful in 17 cases. 


Unfair Labour Practice Complaints 


Under the Code, certain rights and obligations are con- 
ferred upon the parties involved in the collective bar- 
gaining process. When a person feels that a right or 
obligation has not been respected, the person may file 
a complaint with the Board. Sections of the Code under 
which these rights and obligations are expressed include 
sections 124(4), 136.1, 148, 161.1, 184, 185, 186 and 
199.1. If the complaints are made under sections 148, 
184(3)(g) or 185(a) or (b), a person must first obtain min- 
isterial consent before filing the complaint with the 
Board. 


This year, 294 complaints were filed, representing a 17% 
increase over the number of complaints received last 
year. Moreover, the three-year decline in the number of 


UNFAIR LABOUR PRACTICES 


complaints filed was reversed (refer to graph on 
page 12). Of that total, 166 were against employers and 
128 were against unions. 


Ninety-six of the 128 complaints filed against unions con- 
cerned a union’s duty of fair representation under 
section 136.1 of the Code. These 96 complaints in- 
volved disputes between unions and the employees they 
represent concerning such issues as failure to process 
grievances, seniority rights, interpretation of collective 
agreements and dismissals. 


The following statistical information provides a five-year 
review of the type of unfair labour practice complaints 
filed with the Board. 


Complaints Received 


1983-84 1984-85 1985-86 1986-87 1987-88 


Total 107 295 276 252 294 
Alleged Violations of the Code Contained in 
Complaints Received 

Section of 

the Code 1983-84 1984-85 1985-86 1986-87 1987-88 
124(4) 20 18 19 20 22 
136.1 91 99 108 86 96 
148 19 17 18 22 19 
161.1 10 6 7 i 30 
184 175 156 122 136 149 
185 16 19 29 ) 26 
186 15 29 30 34 25 
199.1 3 2 2 1 4 
Total 349 346 335 315 371 


The Board disposed of 279 complaints dealing with 371 
alleged violations of the Code. The Board was very 
successful this year in that 174 complaints were settled 
and/or withdrawn. The Board encourages the parties to 
Settle their differences whenever possible. Of the 
remaining 105 complaints requiring the Board’s further 
attention, 41 complaints were granted and 64 were 
rejected. The employer was found in violation of the 
Code in 30 of the cases granted and was accused in 27 
of the cases that were rejected. The union was found 
liable in 110f the cases granted, of which 8 were 
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violations of section 136.1, i.e. the duty of fair 
representation, and it was accused in 37 of the cases 
that were rejected. (See chart on page 14.) 


The breakdown of complaints by industry shows that the 
road transportation industry was again involved in the 
largest share of complaints received by the Board, i.e. 
65 of the 294 complaints received; however, the number 
of complaints in this industry is down from 79 complaints 
filed last year. The following chart shows the various 
industry trends for the past five years with respect to 
complaints filed. 


Complaints Filed 


1983-84 1984-85 1985-86 1986-87 1987-88 


Air Transportation 55 64 42 54 42 
Road Transportation 118 122 69 79 65 
Rail Transportation 31 28 36 24 37 
Banking 13 14 8 3 6 
Broadcasting 10 15 31 19 21 
Crown Corporations 19 11 31 23 47 
Feed & Grain 2 5 2 0 3 
Communications vf 5 5 8 14 
Northern Industries 5 0 6 5 6 
Shipping & 

Navigation 13 2) 18 13 14 
Longshoring 16 12 16 20 34 
Miscellaneous 15 8 8 5 5 
Non Federal 3 2 4 1 0 
Total 307 295 276 254 294 


A record number of complaints were filed in the 
longshoring industry and the Crown corporations sector. 
This may be symbolic of the difficult times these sectors 
are facing, although it should be noted that there was a 
general increase in the number of complaints filed in all 
but two industries. This year the Board received the third 
highest number of complaints when compared to the last 
15 years (refer to graph on page 12). 


It is understandable that in an adversarial labour 
relations system conflicts will occur and complaints will 
be filed with the Board. It is the Board’s philosophy to 
encourage the parties to settle the complaint themselves 
in order to avoid the win/lose situations that sometimes 
make it difficult to mend relationships afterwards. To 
promote this philosophy, the Board will normally appoint 
a labour relations officer who will endeavour to 
encourage and assist the parties in reaching a 
settlement. 


COMPLAINTS DISPOSED OF 1987 - 1988 
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174 Complaints Settled/Withdrawn 


Total Complaints Disposed of: 279 
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Unlawful Strikes or Lockouts 


Section 180 of the Code specifies when an employercan 
lawfully lockout the employees and when a trade union 
can lawfully strike an employer. When a lockout or a 
strike occurs in violation of the Code, an employer or 
trade union may make an application to the Board to 
have the actions declared unlawful and to request that a 
cease and desist order be issued. The Board may also 
issue an anticipatory order where an application is made 
alleging that an unlawful strike or lockout is planned and 
expected. 


This year, the Board received 22 applications alleging an 
unlawful strike and 5 applications alleging an unlawful 
lockout. The Board held hearings into 8 applications. In 
total, the Board disposed of 26 applications, of which 9 
were granted, 6 rejected and 11 were settled and/or 
withdrawn. The graph below provides a 1 5-year histori- 
Cal perspective of unlawful strikes and lockouts. 


The industrial breakdown of these types of applications 
received during the past five years are as follows: 
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Unlawful Strike/Lockout Applications Recelved 


1983-84 1984-85 1985-86 1986-87 1987-88 


Air Transportation 2 3 11 1 3 
Road Transportation 0 1 1 3 i, 
Rail Transportation 3 2 0 0 5 
Banking 0 0 0 0 0 
Broadcasting 1 3 2 2 5 
Communications 0 1 3 4 1 
Crown Corporations 4 0 11 3 1 
Feed & Grain 7 0 0 1 0 
Longshoring 1 0 3 3 4 
Northern Industries 0 0 0 1 0 
Shipping & 

Navigation 0 0 2 1 1 
Miscellaneous 0 0 1 0 0 


ees 
Total 18 19 27 
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The only significant trend and possible relationship that 
may be noted in the above statistics concern the 
transportation industries. The airline industry was con- 
fronted with a large number of applications shortly after 
it encountered price deregulation in 1984. 


ILLEGAL STRIKES/LOCKOUTS 


When the Board receives an application concerning an 
unlawful strike or lockout, it will normally do two things. 
It will appoint a labour relations officer to assist the par- 
ties in trying to resolve the situation as quickly as pos- 
sible and, secondly, it will organize a hearing to be held 
within a very short time of the filing of the application. If 
the Board officer is unable to help the parties in 
reaching a settlement, the Board may then wish to 
proceed with a hearing. 


Upon finding that an unlawful strike or lockout has 
occurred, the Board does not automatically issue a 
cease and desist order. It may not always issue an order 
for several reasons, for example if the Board determines 
that the strike or lockout is over and is not likely to reoc- 
cur, or if it determines that the parties acted in an ir- 
responsible manner, the Board may feel that the issues 
could be better resolved through the grievance proce- 
dures provided in the collective agreement. The Board 
is obviously concerned with the lack of productivity and 
costs caused by unlawful strikes or lockouts, but it is also 
concerned with the reasons why these serious and un- 
lawful events occurred. By getting to the root of the 
problem, possible future unlawful actions may be 
avoided. 


Review 


Under section 119 of the Code, a person may apply to 
have the Board review, rescind, amend, alter or vary any 
order or decision that the Board has issued. There are 
generally three types of applications filed under section 
119: (1) applications requesting that the Board amend 
the composition of a bargaining unit or units, such as the 
applications pending and involving the review of the bar- 
gaining unit structures at Canada Post Corporation, 
CBC, Devco and VIA Rail; (2) applications involving re- 
quests that the Board simply update old certification or- 
ders; and (3) applications requesting that the Board 
reconsider a decision it recently issued. 


The Board received 138 review applications, compared 
to 118 applications last year. Sixty-three applications 
consisted of requests for amendments to bargaining 
units; 39 applications requested a change of name on 
existing Board orders; 22 applications requested that the 
Board reconsider one of its decisions; and 14 miscel- 
laneous requests were made to the Board. 


Below is a chart of the number of applications received 
over the past five years. 
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1983-84 1984-85 1985-86 1986-87 1987-88 


Applications 
Received 144 107 146 118 138 

The Board disposed of 104 cases, of which 64 appli- 
cations were granted, 30 rejected and 10 settled and/or 
withdrawn. Of the 64 cases granted, 3 involved the 
reconsideration of a Board decision. A hearing was held 
in 17 review cases before the Board. At present, one of 
the major review cases before this Board is one filed by 
Canada Post Corporation. On February 10, 1988, the 
Board issued an interim decision reducing the number 
of bargaining units from 26 to 4. This is expected to have 
a significant effect on labour relations in Canada Post; 
however, the next step consists in determining which 
positions are to be included in or excluded from each 


bargaining unit. 


Technological Change 


Sections 149 to 153 of the Code deal with the issue of 
technological changes in the work place and describe 
the procedure an employer must follow to notify the trade 
union of the introduction of such changes. Under 
certain circumstances, the trade union may serve the 
employer with a notice to bargain concerning the effects 
of the technological changes on the bargaining unit 
employees. 


For the first time in seven years, the Board received no 
technological change applications. However, two ap- 
plications were carried over from last year: 1 was 
rejected, and the other is still pending. Below is a chart 
reflecting the number of applications received over the 
past five years. 


1983-84 1984-85 1985-86 1986-87 1987-88 


Applications 
Received 


Sale of business 


When an employer sells, leases, transfers or disposes 
of a business, or any part thereof, and that employer's 
employees are represented by a trade union, certain col- 
lective bargaining rights and obligations, as provided in 
section 144 of the Code, may be passed on to the 
purchaser of that business. | 
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This year, the Board received 38 applications, which is 
down from the 53 applications received last year, but is 
still significantly higher than the average activity under 
this section during the last five years as illustrated below: 


1983-84 1984-85 1985-86 1986-87 1987-88 


Applications 
Received 25 23 23 53 38 


The above-average number of applications filed under 
this section during the past two years may bea 
reflection of the deregulated environment currently being 
introduced into the transportation industry. This industry 
was responsible for 31 of the applications received this 
year and it has traditionally accounted for the vast 
majority of applications filed in this category. 


The Board disposed of 31 cases by granting 10 appli- 
Cations, rejecting 7 and allowing 14 to be withdrawn. A 
total of 16 cases were heard by the Board. 


Declaration of a single employer 


Under section 133 of the Code, an application may be 
filed with the Board requesting that two or more 
employers be declared a single employer. The possible 
effect of a single employer declaration is that if one of the 
employers affected by the declaration is unionized, the 
other employer(s) would be bound by the collective 
agreement in force. 


The Board received 27 applications this year, which is 
lower than the number of applications filed last year (41). 
Although that number is down from last year, it is still ap- 
proximately 30% higher than the previous five-year 
average. Twenty-three of the 27 applications received 
involved the transportation sector. This may reflect the 
fact that businesses are merging in light of deregulation. 
The trend over the most recent five-year period is shown 
as follows: 


1983-84 1984-85 1985-86 1986-87 1987-88 


Applications 
Received 20 21 17 41 27 


The Board disposed of 25 applications this fiscal year by 
granting 8 and rejecting 10 with the remaining 7 cases 
being settled and/or withdrawn. Twelve cases required 
a Board hearing this year. 


Occupational Safety and Health 


The Board has been given jurisdiction under two sec- 
tions of Part IV of the Canada Labour Code. Under sec- 
tion 86(5), an employee who is not satisfied with a 
decision rendered by a safety officer designated by 
Labour Canada may appeal that decision to the Board. 
Also, under section 90(1), an employee may file a com- 
plaint with the Board if he/she believes an employer has 
taken action against hinVher in view of his/her refusal to 
work under what the employee believed were dangerous 
working conditions. 


For the second consecutive year, a record number of 
safety cases have been brought before the Board. 
Below are the statistics on applications received over the 
past five years. 


1983-84 1984-85 1985-86 1986-87 1987-88 


Applications 
Received 11 10 5 20 25 


The Board dealt with 21 cases by granting 1 application 
and rejecting 2. The remaining 18 were settled and/or 
withdrawn. Ten cases were heard. 


Miscellaneous 


The Board received 48 applications under various 
sections of the Code throughout the year. 


- Four applications for Board consent were filed under 
section 124(4) by employers requesting permission 
to implement a change or changes to the terms and 
conditions of employment of their employees af- 
fected by an application for certification. The Board 
disposed of 8 cases by granting 4 applications, 
while the remaining 4 were settled and/or withdrawn. 
The Board held a hearing in 1 case. 


- Eighteen applications for union successor rights 
were filed under section 143 involving one trade 
union succeeding another either by way of merger, 
amalgamation or transfer of jurisdiction. The Board 
disposed of and granted 22 applications. 


- Elevenreferences were filed under section 158 of the 
Code with regards to questions arising in connection 
with matters that have been referred to an arbitrator 
or arbitration board, concerning the existence of a 
collective agreement or the identification of the par- 
ties or employees bound by a collective agreement. 


The Board disposed of 7 cases by rejecting 6 appli- 
cations, while 1 was withdrawn. The Board held a 
hearing in 2 cases. 


Four applications were filed under section 162 
requesting the Board to grant an exemption to 
employees who do not want to be union members or 
pay union dues because of their religious convictions 
or beliefs. The Board disposed of 3 cases by 
granting 1 application and rejecting 2. Ahearing was 
held in 1 case. 
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Nine applications were filed under section 123(1) of 
the Code requesting the Board to file a copy of a 
Board order or decision in the Federal Court of 
Canada. The Board disposed of 7 cases by granting 
2 applications and rejecting 5. 


Two applications were filed under section 199 of the 
Code requesting an order from the Board to give to 
a union access to an employer’s premises located in 
an isolated location. The applications are pending. 


Activities by Industry 


Transportation 


The transportation sector was responsible for 55% of the 
Board’s caseload this year; this is down from 65% last 
year. This sector accounted for over 85% of the appili- 
cations filed under section 133, concerning a declaration 
of a single employer, and 82% of all the applications filed 
under section 144, concerning a sale of a business. 
Although both of these figures represent a decrease 
compared to last year, they still depict an industry that is 
undergoing change. 


The change, among other things, involves the deregu- 
lation of the industry as of January 1, 1988. Although 
certain aspects of deregulation are to be phased in, 
transport companies continue to obtain control of and/or 
purchase other companies in an effort to be a compe- 
titive force within the new business environment. 


Road _ transportation 


The road transportation industry includes such busi- 
nesses as interprovincial trucking, busing, armour car 
service, some courier and moving companies and other 
related businesses. Approximately 27% of this year’s 
caseload originated from this industry. Since 1979, the 
industry has been the Board’s largest single source of 
cases. 


This year saw a 17% decline in organizing with only 
64 applications for certification being filed compared to 
77 applications filed last year. Of the 65 certification ap- 
plications disposed of by the Board, 45 were granted, 
7 were rejected and 13 were allowed to be withdrawn. 
Eight applications were heard. 


There was also a decline in the number of unfair labour 
practice complaints filed, down to 65 from 79 in 1986-87. 
There were 72 complaints disposed of by the Board, with 
16 complaints granted, 17 rejected, 39 settled 
and/or withdrawn. All of the complaints granted were 
filed against employers. The Board held hearings in 38 
cases. 


Sale of business applications filed under section 144 of 
the Code were down from 21 applications last year to 16 
this year, although it is still the second highest number 
_of applications received inthe past 15 years. There were 
15 cases dealt with by the Board: 4 applications were 
granted, 3 were rejected and 8 were settled and/or 
withdrawn. A hearing was held in 6 cases. 


The number of single employer declaration applications 
filed under section 133 of the Code remained at last 
year’s level, i.e. 14 applications. The Board disposed of 
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12 applications by granting 4, rejecting 3 and allowing 
the withdrawal of 5. 


The level of applications filed under both sections 133 
and 144 is an indication that this sector is still positioning 
itself for deregulation. As the full impact of deregulation 
is to be experienced over the next few years, this level 
of activity is expected to continue for another year. 


There was a significant increase in the number of un- 
lawful strike and lockout applications, with 7 applications 
filed compared to 3 last year. Two applications were 
granted and 5 applications were resolved. The Board 
heard only 1 case. 


Other types of applications filed with the Board included 
5 applications for revocation, which is equal to last 
year, 20 review applications and 18 miscellaneous 
applications. 


Air transportation 


The air transportation industry includes airlines, airport 
operations, servicing of aircraft, helicopters and flying 
schools or clubs. This industry is the second largest 
source of applications for the Board, representing 
approximately 15% of the Board’s caseload. 


Union organizing remained at average levels with 20 
applications being filed this year, only 1 less than last 
year. The Board disposed of 22 applications by 
granting 18, rejecting 3 and allowing 1 to be withdrawn. 
One case resulted in a hearing. 


The number of applications filed under section 144 con- 
cerning the sale of a business dropped by almost 65% 
to 7 applications when compared to last year, although 
it still represents the second highest level in the last 15 
years. The Board disposed of 5 cases by granting 
1 application, rejecting 3 and allowing 1 to be withdrawn. 
Hearings were held in 2 cases. 


A similar trend occurred with section 133 applications 
concerning single employer declarations. The number 
of applications dropped by 50% to 8 applications when 
compared to last year, but it still represents the second 
highest level in the past 15 years. The Board disposed 
of 4 applications by granting 3 and rejecting 1. One case 
was heard. 


Cases dealing with the revocation of a trade union’s bar- 
gaining rights increased fromno activity last year to 
5 applications being filed this year. This was also the 
second highest level of activity inthe past 15 years. Two 
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applications were dealt with by the Board, one was 
granted and the other was rejected. 


The number of unfair labour practice complaints filed has 
decreased from 52 complaints last year to 42 complaints 
this year. The Board disposed of 40 complaints by 
granting 3, rejecting 7, and 30 were settled and/or 
withdrawn. The 3 complaints granted were filed against 
employers. 


The unlawful strike/lockout activity increased to 3 cases, 
which appears to be about the average for the industry 
over the past 15 years. The Board disposed of and 
granted 2 applications. 


Other applications that were filed included 19 review 
applications and 10 miscellaneous cases. 


Railways 


The number of applications filed this year by the railway 
industry is the lowest in five years. There was no orga- 
nizing activity within the industry; therefore, no appli- 
cation for certification was filed. Also, no revocation 
application was filed. The total number of applications 
filed did account for more than 7% of the Board’s 
caseload. 


The Board did dispose of 2 applications for certification 
which had been carried over from the previous year. 
Both were rejected; however, 1 case did involve a Board 
hearing. 


Unfair labour practice complaints increased this year to 
37 complaints, compared to 14 filed last year. However, 
last year’s total was unusually low when compared to the 
previous five-year average of 33 complaints. The Board 
disposed of 33 complaints by granting 2, rejecting 10, 
and the remaining 21 were settled and/or withdrawn. Of 
the 2 successful complaints, 1 was filed against a union 
and 1 against an employer. Eight cases were heard. 


Exceptionally, this industry was faced with 4 unlawful 
strike applications. This represents the largest number 
filed in any previous year. It would appear that the labour 
relations in the railway industry may be feeling the strain 
of hard collective bargaining, lay-offs, cutbacks brought 
on possibly by government restraints, as well as 
deregulation. One application seeking a declaration of 
unlawful lockout was filed. 


The Board disposed of all 4 unlawful strike applications 
by granting 2 and rejecting 2. Hearings were held in 2 
cases. 


20 


Other applications that were filed consisted of 1 appli- 
cation for a single employer declaration, 9 review 
applications and 4 miscellaneous applications. 


Shipping 


The shipping industry accounted for approximately 6% 
of the Board’s caseload, with 44 applications. 


Organizing levels reached an all-time low with only 7 
applications for certification. The Board disposed of 12 
applications by granting 4, rejecting 4 and allowing 4 to 
be withdrawn. 


There were 14 unfair labour practice complaints filed. 
The Board disposed of 16 complaints: 2 complaints 
were granted, both against unions, 7 were rejected and 
7 were settled and/or withdrawn. 


The number of applications filed concerning a sale of a 
business increased for the third consecutive year. Eight 
applications were filed. The Board disposed of 6 
applications by granting 3 and allowing 3 to be 
withdrawn. 


Other applications included 10 review applications, 2 — 
revocation applications, 1 unlawful lockout application 
and 2 miscellaneous applications. 


Banking 


The banking sector includes only the federal chartered 
banks and does not include trust companies, credit 
unions or finance companies. 


Organizing activity within the banks remained almost — 
non-existent with only 4 applications for certification. 
This is down slightly from last year’s 5 applications, but 
is nowhere near the activity of the late 1970’s where — 
organizing reached a peak in 1978 with 50 applications. — 
Below is a comparison of the last 13 years of organizing — 
activity that resulted in the filing of applications for — 
certification with the Board. 


Applications Received 
75-76 76-77 77-78 78-79 79-80 80-81 81-82 82-83 83-84 84-85 85-86 86-87 87-88 
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This year, the Board disposed of and granted 5 — 
applications for certification. 


Applications for revocation of bargaining rights 
increased slightly from 12 applications last year to 14 | 
applications this year. There were 17 revocation | 


applications disposed of by the Board and all 17 were 
successful. Votes were held in 15 cases. 


The number of unfair labour practice complaints 
increased from 3 last year to 6 this year. The Board 
disposed of 7 complaints, all against employers; 2 were 
rejected and 5 were settled and/or withdrawn. 


Nine review applications were filed, and the Board 
disposed of 10 by granting 7, rejecting 2 and allowing 
1 to be withdrawn. 


The overall caseload from this industry dropped to its 
lowest level in 12 years, with a total of 33 cases. 


Broadcasting 


The broadcasting industry includes television, radio, 
cable television and related businesses. 


This year, 14 applications for certification were filed, 
reversing a four-year trend whereby the number of cer- 
tification applications filed was always greater than in the 
previous year. The Board also disposed of 14 appli- 
Cations by granting 12, rejecting 1 and allowing 1 to be 
withdrawn. Two cases were heard and 1 vote was 
ordered. 


There were 2 revocation applications filed and 2 were 
disposed of by the Board. Both were granted. 


Twenty-one unfair labour practice complaints were filed 
this year, up slightly from last year. The Board disposed 
of 25 complaints by granting 3, rejecting 7, and 15 
complaints were settled and/or withdrawn. All 3 
complaints granted were filed against employers. Ten 
complaints were heard by the Board. 


Applications for a declaration of an unlawful strike/lock- 

out increased to a five-year high with 5 applications, up 

from 2 last year. The Board disposed of 5 applications 
by granting 2, rejecting 1, and 2 were settled and/or 
withdrawn. A hearing was held in 2 cases. 


Other applications filed included 24 review applications, 


1 sale of business application, 1 single employer decla- 
ration application and 7 miscellaneous applications. 


‘Communications 


This industry includes telegraph and overseas cable 
| Operations as well as various telephone companies. 
| Only 23 applications were filed by this industry. 


21 


The only certification application filed this year was 
granted. 


Fourteen unfair labour practice complaints were filed, i.e. 
the highest number in seven years. The Board disposed 
of 10 complaints by rejecting 2, and 8 were settled and/or 
withdrawn. 


Other applications included 3 review applications, 1 un- 
lawful strike application, 1 sale of business application 
and 3 miscellaneous applications. 


Crown Corporations 


This category encompasses those Crown corporations 
that are not already included in the previous industry 
headings, such as Canada Post Corporation, Cape 
Breton Development Corporation and Canada Mortgage 
and Housing Corporation. 


A record number of applications were filed this year by 
this sector with 99 cases brought before the Board. 


Thirteen applications for certification were filed, which 
represents the highest number since 1973. Many of 
these applications resulted from unions’ attempts to 
expand their bargaining units at Canada Post. The 
Board disposed of 13 applications by granting 1, 
rejecting 11 and allowing 1 to be withdrawn. Six cases 
required a Board hearing and 4 cases involved a 
representation vote. 


Two revocation applications were filed this year. The 
Board disposed of 1 application by granting it after a vote 
was conducted. 


The number of unfair labour practice complaints 
received this year more than doubled when compared to 
the number of complaints filed last year. Forty-seven 
complaints were filed. The Board disposed of 28 
complaints this year by granting 4, rejecting 7, and 17 
were settled and/or withdrawn. All 4 complaints granted 
were filed against employers. Twelve cases were heard 
by the Board. 


One unlawful strike application was filed; it was heard 
and rejected by the Board. 


Two applications concerning a sale of business were 
filed, both involving the issue of Canada Post’s fran- 
chising operations. The Board disposed of and granted 
1 application involving the franchising issue. 


Other applications filed include 16 review applications, 1 
application for a single employer declaration and 17 mis- 
cellaneous applications. 


Longshoring 


The number of applications filed this year (63) represents 
the highest in 15 years. The major increase was felt in 
the area of unfair labour practice complaints. 


There were 10 certification applications filed this year, up 
slightly from last year’s 8. The Board disposed of 12 
applications by granting 9, rejecting 1 and allowing the 
withdrawal of 2. One case resulted in a hearing. 


Thirty-four unfair labour practice complaints were filed 
this year in comparison to 20 complaints last year. This 
is the largest number of complaints ever filed in one year 
by this industry. The Board disposed of 37 complaints 
by granting 9, rejecting 2, and 26 were settled and/or 
withdrawn. Of the 9 complaints granted, 8 were filed 
against unions. 


There were 4 unlawful strike/lockout applications, up by 
1 from last year. Five applications were dealt with this 
year by the Board: 1 was granted, 1 was rejected and 3 
were settled and/or withdrawn. Three cases were heard. 


Other applications filed include 9 review applications, 1 
sale of business application, 1 single employer decla- 
ration application and 4 miscellaneous applications. 


Feed and Grain 


Organizing rebounded with 7 applications filed this year 
in comparison to 2 applications last year. The Board 
disposed of 6 applications by granting 4, rejecting 1 
and allowing 1 to be withdrawn. Three cases involved a 
representation vote. 


There were 3 unfair labour practice complaints filed. The 
Board disposed of 3complaints in that they were set- 
tled and/or withdrawn. 


Furthermore, 11 review applications and 1 union suc- 
cessor application were filed. 


Northern Canada 


This category includes all employers that operate in the 
Territories but have not been included in the previous 
industry categories. 
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Organizing activity in the North declined for the fourth 
consecutive year with only 8 applications filed. Eight 
applications were disposed of by the Board with 6 being 
granted, 1 rejected and 1 allowed to be withdrawn. 


The Board received and disposed of 6 unfair labour 
practice complaints. Two complaints were granted, 2 


were rejected and 2 were settled and/or withdrawn. Four 


cases were heard by the Board. Both complaints 
granted were against employers. 


Other applications dealt with 2 sales of business, 1 


single employer declaration, 6 review cases and 3 — 


miscellaneous cases. 


Miscellaneous Employers 


This category encompasses the remaining types of 
employers not covered in the other categories, such as 
native councils and uranium mining. 


Sixteen cases fell within this category, consisting of 4 
certification applications, 2 review applications, 1 
revocation application, 5 unfair labour practice 
complaints and 4 other applications filed under various 
sections of the Code. 


The Board disposed of 3 certification applications by | 
granting 2 and allowing 1 to be withdrawn. One case | 
was heard. Two unfair labour practice complaints were | 


also disposed of, with 1 being rejected after being heard 


and 1 withdrawn. Four other miscellaneous cases were | 


also disposed of by the Board. 


Non Federal 


The Board received 3 applications which were not con- 
sidered to come under its jurisdiction. Two applications | 


for certification were disposed of by the Board; they were 
allowed to be withdrawn. 


Sometimes, when parties are unsure of whether an | 


employer falls under provincial or federal jurisdiction, 
they will file their applications with both labour boards. 
Once one labour board accepts jurisdiction, the party will 
normally withdraw the application filed with the other 
labour board. 


Reasons for Decision 


eee 


Unlawful Strike or Lockout 


The Board dealt with one application for a declaration of 
unlawful strike and one application for a declaration of 
unlawful lockout. 


1 
In CF Cable TV Inc., the Board held that the concerted 
and systematic refusal by technicians in charge of line 
maintenance to do overtime, which was covered under 
the collective agreement, constituted a work stoppage. 
As the collective agreement was still in effect, the Board 
found that this work stoppage constituted an unlawful 
strike and issued a cease and desist order. 


2 
In Canadian Broadcasting Corporation (CBC), the 
union alleged that the fact that none of its members were 
asked to work on the production "Le Matou" constituted 
a lockout. The Board found no intent to compel, which 
is an essential element in the concept of a lockout within 
the meaning of section 107. Furthermore, CBC’s finan- 
Cial participation in the production did not take away from 
the work-load or the production team at CBC. No work 
places were closed by CBC and the only effect of its par- 
ticipation was the temporary assignment of six bar- 
gaining unit employees to the production without any 
apparent change in their working conditions. The Board 
therefore dismissed the application for a declaration of 
unlawful lockout as there was no evidence of a lockout. 


Certification and Related Matters 


In the past year, the Board has issued seven reasons for 
decision involving applications for certification by trade 
unions. 


The first of these cases was Nationair.? The facts 
established that the airline was hiring flight attendants 
through an employment agency. The question arose as 
to the identity of the real employer of these flight atten- 
dants. The Board reviewed its jurisprudence as well as 
the jurisprudence of several provincial jurisdictions and 
concluded that the employer is the one who exercises 
decisive control over the employees. Applying this test 
to the facts, the Board concluded that Nationair was the 
real employer and that the employees were properly 
included in the certification order covering Nationair 
employees. 


The Shamrock Television System‘ case raised the 
issue of the Board’s jurisdiction over production, sales 
and administration employees of a television station. 
Central to this case was the Board's interpretation of 
Canada Labour Relations Board et al. v. Paul 
L’Anglais et al.,° a Supreme Court of Canada judgment 
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dealing with federal labour relations jurisdiction over 
broadcasting. The Board decided that the employees of 
the three departments for which the employer sought 
exClusion from the bargaining unit were not severable 
from the television broadcasting undertaking. Conse- 
quently, it concluded they came within federal juris- 
diction and issued an appropriate certification order. 


The third case® concerned an application under section 
132 of the Code for a geographic certification affecting 
all employees engaged inthe longshoring industry at the 
port of Halifax, Nova Scotia. The union sought to extend 
its jurisdiction to include work being done by employees 
of employers involved in the offshore/exploration 
activities off the coast of Nova Scotia. This work was 
related to the checking of cargoes being loaded on or off 
offshore supply vessels. After hearing from the parties, 
the Board decided that the employers were not engaged 
in the longshoring industry and dismissed the applica- 
tion insofar as it affects these companies. The Board did 
however issue a geographic certification order for all 
employees working as checkers of cargoes in the port of 
Halifax. 


The fourth case’ also concerned an application for 
certification under section 132 in the longshoring in- 
dustry. The Board issued a geographic certification for 
a unit of longshoremen working in the ports of Trois- 
Riviéres and Bécancour, as it found that the two ports 
constituted one geographical area where two or more 
employers use the services of longshoremen belonging 
to a common labour pool. The Board issued an order 
requesting all employers in the ports to designate an 
agent under the provisions of the Code. One of the 
employers, Terminaux portuaires du Québec, used 
various means to challenge this appointment process, 
thereby delaying it. As a result, the union applied to the 
Board to have the Board’s order regarding the appoint- 
ment of an agent filed in Federal Court so that it could 
be enforced by court process.” The Board reviewed its 
policy regarding section 123 and concluded that it would 
not further the situation to file the order with the Court. 
However, the Board reasoned that it was sufficient that 
a plurality of employers had authorized an agent and or- 
dered that the agent discharge its responsibilities on be- 
half of all the employers engaged in longshoring 
activities in the ports of Trois-Riviéres and Bécancour. 


The casg of Cape Breton Development Corporation 
(Devco)” came before the Board via an application for 
review of the bargaining units pursuant to section 119 of 
the Canada Labour Code. The Board’s decision, which 
dealt with its power to review bargaining units, resulted 
in Devco’s 12 units being consolidated into 4 units. 


ae 


Like Shamrock Television,'° the Ottawa-Carleton 
Regional Transit Commission et al.’ case raised the 
issue of the Board’s jurisdiction over the employees 
applying for the certification order. The certification 
covered employees in the Para Transpo division of the 
Ottawa-Carleton Regional Transit Commission (OC 
Transpo). This service was operated by Blue Line Taxi 
Co. Ltd. under contract with OC Transpo. Applying the 
decisive control test, the Board concluded Blue Line was 
the true employer. In reaching this conclusion, however, 
the Board was also faced with the question of whether 
Blue Line’s contract was within federal jurisdiction. The 
Board determined that, just as OC Transpo is under 
federal jurisdiction because it regularly and continually 
provides transit service connecting Ottawa, Ontario, and 
Hull, Quebec, the Para Transpo division is under federal 
jurisdiction for essentially the same reason. Conse- 
quently, the Board issued a certification order for the 
employees in the Para Transpo division of Blue Line. 


The last certification case of the year was Canadian 
Pacific Express and Transport.’ The Council of 
Teamsters sought to replace the Brotherhood of Railway 
and Airline Clerks (BRAC) as bargaining agent for 
employees of Canadian Pacific Express. The Board first 
reviewed the criteria for granting the Teamsters council 
of trade unions status pursuant to section 130 of the 
Code. It concluded the Council of Teamsters met the 
requirements. Therefore, the Board proceeded to deter- 
mine whether the Council of Teamsters had the requisite 
prima facie support (50 plus 1). In this case, it did not; 
the application was therefore dismissed. 


The Board had before it three applications for revocation 
of certification under section 137. 


Inthe Alison Albert et al.'° case, 13 of the 17 members 
of the bargaining unit signed an application seeking 
revocation of the bargaining certificate held by the Union 
of Bank Employees (UBE). Faced with the union’s sub- 
missions against the application, the Board, in keeping 
with its policy, ordered a representation vote. As 8 of the 
13 employees who voted favoured revocation, the 
majority of the Board was "satisfied" that the signed 
application plus the majority vote demonstrated the wish 
of the majority not to be represented by the UBE. The 
majority also found that section 129, which provides that 
the verdict of a majority of those voting is to be taken as 
expressing the wish of the majority in the unit, applies to 
revocation as well as certification votes. 


In Ghislaine Otis et al.,'4 the Board rejected three union 
objections pertaining to the timeliness of the application 
for revocation, the employer's failure to bargain in good 
faith and the exclusion of casuals from the voters list. 
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With respect to the first objection, the Board reiterated — 


the principle established in Blonskl 


’ 


established. Although the collective agreement was 


signed only 3 months before its expiry date, its duration — 
clause clearly stated that the commencement date was — 


stating that the © 
duration of a collective agreement must be known and | 


14 months earlier and its pay provision took effect onthe — 


earlier date. The Board therefore concluded that the col- 
lective agreement, having a 14-month term, met the 
requirements of sections 124 and 160 and that the 
application was made within the time limits prescribed 
by section 137(2)(a). 


missed as no complaint of bargaining in bad faith was | 
filed before the Board. Finally, after explaining its policy — 


concerning the exclusion of genuine casual 
employees, ~ the Board concluded that the applicants, 
on the basis of the wording of the certification certificate, 
the list of employees and the collective agreement, were 


justified in excluding the casual employees from the | 
voters list. Having found that a majority of employees in | 


the bargaining unit, and even a majority of the casual 
employees excluded from the unit, supported the ap- 
plication, the Board issued a revocation order without 


holding a representation vote as there is no obligation to | 


do so under the Code, although this is a widely followed 
practice. 


The third application’ was heard in the context of the 


take-over of Western Airlines Inc. by Delta Air Lines Inc. 
The union representing certain employees of Western | 
Airlines alleged that Delta was really the catalyst behind _ 


the revocation proceedings. The Board rejected that | 


allegation as well as complaints under sections 148(a) | 
and (b), but ordered that all employees be provided with | 
a copy of its decision before a representation vote was 


taken to determine whether the employees wished to 
continue to be represented by the union. | 


A similar conclusion was reached in Sedpex Inc. | 


where the Board, having found that the evidence did not | 


support the union’s complaints under sections 184(1)(a) | 
and 148(b), directed that the revocation application be | 


processed in the normal way and that a representation 
vote be taken to determine employee wishes. | 


In four cases, the Board was asked to exercise its power | 
of review under section 119 of the Code to restructure, | 
enlarge or clarify bargaining units. 


In Canada Post Corporation,?' the Board granted _ 
applications seeking a global review of the bargaining | 
unit structure that was composed of 26 units represented | 
by 8 different bargaining agents. After reviewing all the. 
criteria traditionally used by labour relations boards in 
determining appropriate bargaining units, the Board 


The second objection was dis- — 


stated that employee wishes and community of interests 
were important but not necessarily determinative. In this 
particular case, the 28 bargaining units were 
consolidated into 4 units.*° The issue of whether the 
sales group should be included in the white-collar 
administrative unit or the supervisory unit as well as the 
employee status of the revenue postmasters and the 
delineation of the 4 newly defined bargaining units will 
be determined in Phase II of the hearing. 


In Cape Breton Development Corporation,”° the 

Board examined its power under section 119 to eliminate 

existing bargaining rights, against the wishes of the 

employees, where the unit is no longer appropriate. The 
12 separate bargaining units represented by 7 different 

unions were consolidated into 4 units. Faced with a unit 
of 12 nurses, the Board found that it had discretion under 
section 125(3) to rule that a separate bargaining unit of 
professional employees is not, on its own, appropriate 
for collective bargaining. Exercising that discretion, the 
Board decided that the nurses’ unit was not appropriate 

in an industrial setting of some 3,000 employees, given 
their small number and the fact that they were scattered 
across the employer's operation. The nurses’ unit was 
therefore combined with a supervisory unit. 


company’s operations were fully integrated into CNR 
whereas the government’s intentions with respect to the 
latter were not yet clear. 


In two cases, the Board, in exercisirig its power of review, 
had to consider the merits of a previous decision. 


In Curragh Resources and Altus Construction 
Services Ltd.,“" a review application alleging errors in 
the interpretation of the Code was referred by a summit 
panel to the Board sitting in a plengry session. In the 
Original decision under review,~’ the panel had 
dismissed the application for certification as well as the 
applications for single employer and sale of business 
declarations. A majority of the full Board granted the 
review application with respect to the original panel’s 
conclusion to reject a certification application filed by the 
United Steelworkers of America. As section 126(c) does 
not confer any discretion upon the Board, except for 
certain specific requirements that must be met in accor- 
dance with sections 134 and 135, the original panel 
could therefore not refuse to certify the Steelworkers on 
the basis that the bargaining unit would soon be without 
members. The certification application was consequent- 
ly referred back to the original panel for disposition as 


provided for in the Code. Concerning the single 
employer and sale of business issues, the plenary 
decided unanimously not to vary the original panel's 
determinations, which were based upon the application 
of the Board's jurisprudence to the particular facts of the 


‘Ina decision dealing with a review proprio motu and an 
application for review of two geographical certifications 
‘issued under section 132, the Board declared that two 
separate units - one representing the ocean-going vessel 


longshoremen, the other the coastal yessel case. The Board made it clear, however, that it was not 
‘longshoremen - were no longer appropriate.“ The drawing back from its policies, in respect of section 144, 
Board found that the distinction between ocean-going whigh had been established in Terminus Maritime 
and coastal vessel operations was notonly outdatedand ___Inc.* and other cases. 


artificial but also had the effect of splitting a single labour 


pool of the type that section 132 is specifically designed 
to promote and of undermining the establishment of 
healthy labour relations. Although Local 375 of the 
International Longshoremen’s Association (ILA), repre- 
senting the ocean-going vessel longshoremen, had the 

representative character required in respect of the newly 
defined unit, the Board decided to postpone the 
implementation of the decision. Acting pursuant to 
section 120.1, the Board gave the two ILA Locals the 
Opportunity to resolve the issues raised by the integra- 
tion into the new unit of the employees represented by 
Local 1845. 


In Canadian National Railway Company (CNR),”° the 
Board considered the last of a large number of appli- 
Cations for review involving the fragmentation of the bar- 
gaining structure at CNR. The Board separated Marine 
Atlantic Inc., a separate Crown corporation, from CNR, 


In Bank of Montreal,°° the panel reconstituted to hear 
the application for review had to determine whether or 
not it would amend the original decision by explicitly 
excluding casual employees from the bargaining unit. 
The Board dismissed the application on the basis that 
the concerned employees were in fact part-time 
employees and had sufficient community of interest to 
be included in the bargaining unit. The Board also 
reiterated its policy that there is nothing absolute about 
position titles and that the decision whether to include or 
exclude depends entirely on the facts of each case. 


Finally, in Canadian Broadcasting Corporation,*! the 
Board considered an application for review seeking a 
declaration that CBC was the true employer of the 
employees working on the "Le Matou" co-production, 
that the duties performed on that co-production were 
covered by the Syndicat des employés de production du 
Québec et de l’Acadie (SEPQA) certification and, con- 


but refused to do the same with Terra Transport Inc. and 


Newfoundland Dockyard Corporation as the former sequently, requesting that the certification be amended 
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to cover those duties. The evidence revealed that, 
despite its substantial financial contribution to the pro- 
duction, CBC had absolutely no real control over the pro- 
duction, even indirectly, which is an essential factor that 
characterizes the employer-employee relationship. 
Consequently, the Board found that CBC could not be 
described as the employer of the employees working on 
the production. 


In the same case, the Board, in the context of a section 
158 reference made by SEPQA, was asked to identify 
the employer of these employees and to determine 
whether other collective agreements covered them. 
After finding that Ciné Le Matou Inc. was the true 
employer of the employees working on the production 
and was not a dependent contractor, the Board con- 
cluded that the producer, Ciné Le Matou Inc., fell under 
provincial jurisdiction since it was only fleetingly asso- 
ciated with CBC in circumstances that demonstrated no 
"integral," "essential" or "vital" relationship between the 
two enterprises. The Board therefore declared it had no 
constitutional jurisdiction to determine the existence of a 
collective agreement under section 158. 


Finally, the Board, in the course of a review of the bar- 
gaining structure of Canada Post, issued two interim 
decisions. 


In the first case,°* the Association of Rural Route Mail 
Couriers asked the Board to determine whether its 
members were employees within the meaning of section 
107(1) and, in the affirmative, whether section 13(6) of 
the Canada Post Corporation Act could preclude sucha 
finding. As the notion of "employee" includes that of 
"dependent contractor," the Board found that the 
couriers met the three main criteria that characterize a 
"dependent contractor,” that is: they are in a position of 
economic dependence on Canada Post; an administra- 
tive control is exercised by Canada Post over their day- 
to-day performance; and they are integrated within the 
organizational structure of the Corporation. Their power 
to hire replacements did not preclude the Board’s con- 
clusion, as nothing in the evidence demonstrated that the 
hiring of replacements was done in an entrepreneurial 
sense. Having found that the couriers were dependent 
contractors and consequently employees within the 
meaning of section 107(1) of the Code, the Board further 
held that they were not "mail contractors," as defined in 
the Canada Post Corporation Act, as their principal 
function of collecting and delivering mail was found not 
to extend to the transmission. It followed that section 
13(6) of said Act, which refers to "mail contractor," did 
not apply to couriers. 
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In the second case,** the Board refused the Canada 
Post Corporation leave to withdraw its two-year-old 
application seeking global review of its bargaining 
structure. Having found that its powers to control its own 
procedure were broad enough to determine whether or 
not to grant such leave, the Board concluded that the 
hearings should continue and that there were a number 
of ways to do so. It could proceed proprio motu; it could 
proceed pursuant to various section 158 applications 
dealing with jurisdictional conflicts; it could proceed 
pursuant to its power to determine the appropriateness 
of bargaining units in the course of section 124 appli- 
cations; it could proceed on the basis of the "cross- 
claims" of the bargaining agent in respect to the 
Corporation’s section 119 application; it could proceed 
pursuant to the Canadian Union of Postal Workers’ 
(CUPW) section 119 application; or it could simply not 
grant the Corporation leave to withdraw its application. 
The Board finally opted to refuse the Corporation leave 
to withdraw, as expediency and efficiency dictated that 
the matter not be dealt with de novo. Consolidating the 
Corporation’s section 119 application with CUPW’s 
application, the Board further transferred all the proof 
and evidence heard and decisions rendered in the 
Corporation’s application to that of CUPW. 


Sale of Business and Single Employer 


During 1987-88, the Board issued eight reasons for 
decision in this category. Four dealt with applications for 
a declaration of sale of business under section 144 of 
the Code, one with an application for a declaration of 
single employer under section 133 of the Code and four 
with applications for a declaration under both provisions 
of the Code. The Board allowed four section 144 
applications and one section 133 application. 


In Wilton Ford Truck Sales (1982) Ltd.,°° the union 
alleged that arrangements between Reimer Express and 
Wilton, whereby the latter was doing all of the main- 
tenance work on Reimer’s fleet of trucks on Reimer’s 
premises, constituted a sale of business. The first ques- 
tion was whether Wilton’s relationship to Reimer, an 
interprovincial company, was such that it was brought 
into federal. jurisdiction. Applying the tests in Northern 
Telecom,~° the Board concluded that, because Wilton’s 
truck maintenance facility was at a separate location 
from its other operations, it was severable from its” 
provincially regulated business. Therefore, it was within 
the Board’s jurisdiction. On the question of whether 
there had been a sale of business, the Board app ice | its. 
decisions in Bernshine, Highway and Bradle 
determined that a sale had occurred pursuant to section 
144 of the Code. 


The Canada Post Corporation et al.°° case arose out 
of Canada Post making a franchise agreement with 
Sheldon Manly Drugs, an associate store of Shoppers 
Drug Mart. The franchise gave Sheldon Manly exclusive 
rights to operate as a post office in a designated 
geographic region. The Board decided that the drug 
store’s postal operation fell within federal jurisdiction, as 
it was an integral part of the Corporation’s overall postal 
network, and therefore the sale of business provision of 
the Canada Labour Code applied to the arrangement. 
The Board went on to determine that the closing of a 
Canada Post postal station and the opening of the 
Sheldon Manly postal facility at the same location 
constituted a sale of business. 


In Raynor Holdings & Investments Ltd.,°° the Board 
dismissed an application by the union seeking a decla- 
ration that the take-over by Alliance Agencies Ltd. of a 
bus terminal operated by Raynorfor Greyhound in British 
Columbia constituted a sale. The Board found that the 
functions performed were not sufficient to form an in- 
tegral part of Greyhound’s operations to the extent that 
would convert a local undertaking into a federal work, 
undertaking or business and oust the primary provincial 
competence rule. The Board therefore concluded that it 
lacked constitutional jurisdiction over Alliance’s labour 
relations. 


The Aardvark Express Limited et al.*° case arose from 
the closing down of a division of one subsidiary of 
Canadian Motorways Ltd. and the extension of another 
division under a different subsidiary of the same corpo- 
ration. The Board dismissed the application for a decla- 
ration of single employer on the basis that, because 
Aardvark Express was closed, it was no longer an 
employer. Therefore, a single employer declaration was 
not appropriate. The Board determined thatthe cessa- 
tion of the Aardvark operation and the transfer of its 
goodwill, equipment and personnel to Cougar, along with 
the intermingling of employees, constituted a sale of 
business. The Board then went on to assess the validity 
of the Cougar agreement, concluding that Cougar as 
Aardvark’s successor was bound by the collective agree- 
ment between Aardvark and its Teamsters Local. 


In Motorways Direct et ale Motorways, an interprovin- 
Cial trucking company, decided to close one of its local 
terminals, and entered into an agreement with two of its 
former employees to provide the same local delivery and 
Pick-up services. The Board decided that this 
constituted a sale of business. The single employer 
application was dismissed. 
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The Transport Route Canada Inc. et al.4? case was a 
reverse of the preceding one. The union filed an appli- 
cation under the single employer and sale of business 
provisions of the Code. In this particular case, a single 
employer declaration was already in effect with respect 
to the employer, but the question was whether the work 
of a subsidiary should be included. The Board found 
there was a single employer, and therefore did not need 
to address the sale of business issue. 


In discussing the single employer provision, the Board 
said that, in circumstances where there is already an 
existing single employer declaration and the issue is 
whether a wholly owned subsidiary is to be added, the 
focus should be on the activities of the subsidiary 
company. If the same functions are being carried out on 
both sides of the corporate veil, then the subsidiary 
company will in all likelinood be included within the scope 
of the existing order. 


The Canadian National Railway Company (CNR)*? 
case was the last of a series of applications involving 
changes of the bargaining structure at CNR. The unions 
wanted a single employer declaration to apply to CNR 
and Marine Atlantic Inc. The Board reviewed the history 
of the case in detail and concluded that, as a result of 
legislation making Marine Atlantic a Crown corporation 
separate from CNR, a single employer declaration was 
not appropriate. 


In Canadian Broadcasting Corporation,*4 the union 
was seeking a declaration that Ciné Le Matou Inc. and 
CBC constituted a single employer or that a sale of busi- 
ness had occurred between the producer of "Le Matou" 
and CBC. The Board concluded that, according to the 
evidence presented, it was Ciné Le Matou Inc., and not 
CBC, that was the true employer of the employees who 
worked on the production of "Le Matou." The evidence 
showed no integration of the production into CBC’s 
business and no economic dependence, as CBC was 
found to be only one investor among many. As the 
Board determined that the producer fell under provincial 
jurisdiction, as established by the Supreme Court in Paul 
L’Anglais Inc.,4 worked on a totally independent basis 
and produced the film and mini-series without a 
significant contribution by CBC, it declared itself without 
constitutional jurisdiction and dismissed the section 133 
and 144 applications. The Board reiterated the 
requirement that, for section 144 to apply, both the 
vendor and the purchaser businesses must fall under 
federal jurisdiction. 


Employer Unfair Labour Practices 


In 1987-88, the Board issued 24 reasons for decision 
concerning alleged employer unfair labour practices. 


Three unfair labour practice complaints alleged unlawful 
alteration of the terms and conditions of employment 
while an application for certification was pending. Inone 
decision,’ the Board found that the denial of a pro- 
motion, based on the results of a knowledge test, was 
not a violation of the freeze provision. The "business as 
before" test, applied under section 124(4), was met by 
the employer whose decision to require such test was in 
keeping with past practice and was not tainted by bad 
faith or anti-union animus. 


In the second case,*/ the union complained that the 
employer's failure to employ its members while its certifi- 
cation application was pending constituted a violation of 
the freeze provision of section 124(4) as well as section 
184(3)(a)(i). The Board rejected the employer's 
objection that a complaint under section 187 could not 
allege contravention of more than one section of the 
Code. On the merits, past hiring practice was found to 
be a term or condition of employment. Since the 
evidence showed that the employer had departed from 
its customary hiring practice and that there was an 
unmistakable aroma of anti-union animus, the Board 
found that violations of both sections 124(4) and 
184(3)(a)(i) had occurred. 


In the last case,*® the Board found that the employer's 
decision to change constantly the shift schedule of one 
employee constituted a technical breach of section 
124(4), but since the same decision also constituted a 
breach of section 184(3)(a)(i), it decided not to pursue 
this part of the union’s complaint. 


Three complaints involved allegations of employer 
failure to bargain in good faith. In the one case where 
the Board granted the complaint, the employer 
withdrew a memorandum of agreement because the 
union refused to agree to two additional conditions - one 
concerning the withdrawal of a complaint of unfair dis- 
missal, the other concerning the waiver of the right to 
challenge the employer application to exclude 4 of 12 
permanent positions covered by its certification. The 
Board held that, although those conditions could bg 
negotiated, they could not be bargained to impasse, 
and therefore concluded that they were illegal. The 
Board ordered the employer to resubmit the memo- 
randum to the union for approval and, if approved, to 
reinstate the striking employees and to pay them the 
money they would have earned but for the fact that they 
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were forced to remain on strike as a result of the 
employer's illegal conduct. 


Inthe second case,°' the Board found no violation of the 
duty to bargain in good faith, as nothing in the Code 
prohibited the employer’s proposal that some of the 
benefits and working conditions applicable to contract 
employees, who had been added to the bargaining unit, 
be governed by individual contracts of employment. In 
fact, the legislative scheme of the Code contemplates 
the continuation of individual contracts in some form or 
another within the concept of dependent contractors. 
The Board distinguished this case from the Supreme 
Court judgments in McGavin Toastmaster Limited v. 
Bernice Letitia Ainscough et al.“ and in St. Anne 
Nackawic Pulp & Paper C9, Ltd. v. Canadian Paper 
Workers Union, Local 219. 


In the third case,°* the union complained that the 
employer, following a merger with another airline 
company, violated section 148(a) by negotiating directly 
with the employees in the bargaining unit, as well as 
section 148(b) by altering conditions of employment after. 
notice to bargain was served. The complaint was. 
dismissed because there was no evidence of any 
deliberate ploy to gain an advantage at the bargaining 
table. In fact, the changes that occurred as the result of 
the merger were a ripple effect of a bona fide business | 
transaction. 


Two additional cases involved alleged violations of the 
freeze provision under section - 148(b). Both complaints | | 
were dismissed. Inone case,~» the Board found that the. 
changes made by the employer to the work schedules, 
the status and the routes of some employees were in 
keeping with its normal business practices of many 
years. 


The other complaint was heard in the context of an appli- | 
cation for revocation. The union argued that the. 
employer’s implementation of a dental plan was contrary 
to the freeze provision. The Board found that the 
employer, by offering to pay half the premiums after) 
notice to bargain was given, was only implementing a 
commitment it had already made to its employees and 
therefore had not violated section 148(b). In the same: 
case, the Board found that a series of communications | 
with employees did not constitute interference with the 
union’s representation of employees as prohibited by 
section 184(1)(a). Reviewing the principles applicable’ 
to employer communications, the Board held that the’ 
communications were permissible since they were) 
reasonably accurate and did not contain anything that 
could be construed as improperly or unfairly ata 
the union. 


Seven additional cases also involved employer inter- 
ference with the formation or administration of a trade 
union or its representation of employees,~* four of which 
were granted. 2 Among the most significant ones, twe 
involved Canada Post Corporation. In the first case, 
the Board concluded that "representation" referred to in 
section 184(1)(a) includes not only representation to the 
employer, but also to the public and in any forum where 
the union feels that it is in the interest of its members to 
do so. Since the union executive’s public statements 
with regard to the effects of the employer’s Corporate 
Plan on rural services were not malicious, they received 
protection under section 184(1)(a). 


In the second case involving Canada Post,©° the union 
complained that the employer had prevented local union 
Officers from discussing and distributing literature con- 
cerning an upcoming national demonstration protesting 
the franchising of wicket clerk duties. The Board found 
that the employer had failed to prove that its actions were 
based on compelling and justifiable business reasons or 
that other legitimate business interests were adversely 
affected by the discussions between local union officers 
and their members, which took place during non-working 
hours at non-production areas in the work place. 


Another complaint under section 184(1)(a) was filed in 
the context of applications for a. declaration of single 
employer and sale of business... Having granted the 
‘application for a declaration of sale of business, the 
Board found that the successor employer's refusal to 
apply the collective agreement entered into between the 
predecessor employer andthe complainant contravened 
sections 184(1)(a), 184(3)(b) and 184(3)(e). Further- 
more, the successor employer’s refusal to hire orto keep 
‘in its employ the employees of the predecessor who 
insisted that their collective agreement be honoured 
constituted a violation of section 184(3)(a)(i). Both the 
‘predecessor and the successor were jointly and sever- 
ally found liable for these violations. 

In one of jhe section 184(1)(a) complaints that were 
dismissed,° the Board reiterated the principle that a 
unilateral management policy whose effect is to interfere 
with the very viability of the representation rights of a 
Certified bargaining agent could, in some cases, con- 
‘travene section 184(1)(a). However, since the union did 
/not demonstrate that CBC’s participation in the pro- 
‘duction of "Le Matou" had the effect of undermining the 
‘integrity of the bargaining unit, the section 184(1)(a) 
‘complaint was dismissed. 

‘In 14 decisions, the Board dealt with 26 unfair labour 
‘Practice complaints concerning dismissal, lay-off, or 
‘some other form of discipline. 
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In one of the 20 complaints that were granted,°* the 
Board reiterated the principle that no matter how much 
cause an employer might have to terminate an 
employee, an unfair labour practice will have been com- 
mitted if, in addition, there was anti-union motivation. In 
fact, the employer’s decision to terminate, without a writ- 
ten warning or reprimand, the president of the local, who 
was also a member of the negotiating committee, was 
found to be tainted by anti-union animus. 


In another case, °° anti-union animus was inferred by the 
Board from the contemporaneity of the lay-off with the 
filing of an application for certification and from the timing 
of the preparation of the severance package which was 
not ready for the day of lay-off, contrary to normal 
practice. 


In a third case, °° the complainant’s active role in the 
organizing campaign led the Board to conclude that anti- 
union animus existed. Jhe same conclusion was 
reached in another case° involving three complaints, 
where the employer decided, the day before an appli- 
cation for certification was filed, to contract out a part of 
its operation to an ex-employee who had, until then, 
been president of the union being organized. Two com- 
plainants who were laid off as a result of this contracting 
out were reinstated and compensated for lost wages.° 


Two complaints arising out of the same facts alleged that 
the employer had contravened sections 184(3)(a)(i) and 
184(3)(a)(vi) by dismissing the union spokesperson be. 
cause of her public statement during a legal strike. e 
The Board held that the statement was made to promote 
union action and constituted a form of participation that 
is protected under section 184(3)(a)(i). Since the 
complainant was the only one to be disciplined for having 
made a statement, and that she had not acted reckless- 
ly, her dismissal was contrary to section 184(3)(a)(i). 
The Board also granted the section 184(3)(a)(vi) 
complaint, finding that the complainant’s public 
statement constituted a form of participation in a strike, 
and thus an activity protected by that provision. The fact 
that the statement was detrimental to the employer, 
provided that it was not grossly unlawful, could not 
validate its disciplinary action. 


In a decision involving 10 section 184(3)(a)(i) 
complaints, ° the Board had to determine the validity of 
section 188(3) in light of sections 7 and 15 of the Charter. 
Section 188(3) places on the employer the burden of 
disproving allegations of section 184(3) violations. 


Section 7 of the Charter guarantees everyone the right 
not to have his right to life, liberty and security of the 
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person infringed upon except in, accordance with the 
principles of fundamental justice.” The Board rejected 
the employer's argument that section 7 protects 
economic interests such as the right to engage in an 
occupation or business of one’s choosing. Considering 
the remedial nature of a complaint under section 187, as 
well as the particular context of industrial relations, the 
Board concluded that the reverse onus provision was 
compatible with the principles of fundamental justice. 


The challenge to section 188(3), under sectign 15 of the 
Charter which guarantees somal rights,“ was also 
rejected on the basis that the employer-union categori- 
zation created by section 188(3), being economically 
based, is not one of the grounds covered by section 15. 
Furthermore, the Board held that the employer had not 
shown that the distinction found in section 188(3) was 
unfair or unreasonable having regard to its purpose 
which is the protection of the fundamental right of 
employees to join the trade union of their choice. Then 
dealing with the merits of the case, the Board, in the 
absence of any evidence presented by the employer, 
found that the only evidence it had before it was the 
written complaint which under section 188(3) is itself 
evidence that a violation of section 184(3) occurred. The 
employer was therefore ordered to reinstate jhe 
complainants and compensate them for lost wages. 


The Board dismissed six section 184(3)(a)(i) complaints 
as unfounded’ “ either because the evidence showed the 
discipling, imposed was not motivated by anti-union 
animus, ~ or becayse the complaint was directed against 
the wrong person,’ ° or because the union was une ° 
seriously challenge the employer’s evidence. 
another case where the section 184(3)(a)(i) cele ye 
was dismissed,’~ the union alleged that the employer 
had unilaterally altered certain terms and conditions of 
the provisions of the collective agreement. The main 
issue in that case was whether the bridging clause of the 
collective agreement had the effect of continuing it and 
whether the employer was free to unilaterally alter terms 
and conditions of employment when the right to strike 
had been acquired. The Board found that the bridging 
clause in the collective agreement did not extend the 
terms and conditions of employment beyond the 
statutory freeze provision of section 148(b). Therefore, 
the employer could unilaterally alter the terms and 
conditions of employment once the freeze provision had 
expired and the right to strike or lock out had been 
acquired. 


The Board had also granted two complaints alleging that 
Canada Post had contravened section 184(3)(c) by 
taking disciplinary action against CUPW members who 
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had refused on two occasions to do work claimed to be — 
work of LCUC members who w g participating in a rota- 
ting but lawful strike in Halifax. ° ‘Although the second 
refusal to do struck work occurred while LCUC members 
in Halifax were not actually engaged in a work stoppage, © 
a majority found that they were taking part in a lawful | 
strike. In fact, they had acted in concert with all LCUC 
members across the country and were ready to stop © 
working at a moment’s notice from LCUC. | 


Union Unfair Labour Practices 


Eight reasons for decision were issued concerning the - 
duty of fair representation imposed on bargaining agents 
by section 136.1 of the Code. All of them concerned the © 
administration of collective agreements or the pro- | 
cessing of employee grievances. In seven cases, the - 
Board dismissed the complaint. | 


In one of these cases,®! the Board reiterated its position 

that its mandate under section 136.1 was to review and - 
make a determination on the handling of the grievances © 
by the union, not to look at the merits of the grievance. | 
As there was no evidence that the handling of the 
grievances was arbitrary, discriminatory or in bad faith, | 
the Board concluded that the union had not violated 
section 136.1. | 


The same point was made in another case®* where the | 
union decided not to refer the grievances to arbitration | 
after hearing that the two complainants had pleaded 
guilty to criminal charges of theft for which they had been | 
terminated. Since the union’s judgment was not cha- 
racterized by arbitrariness, discrimination or bad faith, 
the Board found that there had been no breach of the - 
duty of fair representation. 


Inathird case,®? two complainants alleged that the union | 
breached its duty of fair representation when, without | 
their knowledge, it had settled a grievance of two other 
employees in a way that resulted in a loss of their 
seniority and when it had refused subsequently to file 
their grievance. With respect to the settlement of the 
other employees’ grievance, the Board found that the. 
decision had not itself been the subject of a complaint 
and, furthermore, that the complainants learned of the | 
settlement more than 90 days before filing their 
complaints. However, the Board expressed its concer | 
over the union's duty to inform the complainants of the. 
grievance so as to enable them to assert, before an arbi- | 
trator, their rights which could be jeopardized. Ulti- 
mately, the Board concluded that the union’s decision 
not to file the complainants’ grievance was made 


objectively, based on its understanding of the collective 
agreement. 


In another section 136.1 case,°* the complaint arose out 
of the union’s refusal to seek judicial review of an arbitral 
award and to take a second grievance to arbitration. The 
Board stated that the duty of fair representation applies 
to employees "with respect to their rights under the col- 
lective agreement." Since the collective agreement did 
not provide for the right to have an arbitral award taken 
to court for judicial review, the Board concluded that the 
complainant had no recourse under section 136.1. 
Furthermore, the Board found that the union’s decision 
not to proceed with the grievance was reasonable given 
that the first grievance of a similar claim had been 
arbitrated and lost. 


Two complaints®° were dismissed, as they were not filed 
within {he time limit set out in section 187(2). In one 
case,°° the Board also decided to dismiss the complaint 
because there was no evidence that the union’s handling 
of the grievance violated section 136.1. 


‘Inthe second cage,” the Board applied the principle set 


out in Lochner’ concerning the obligation to file a 
section 136.1 complaint within 90 days from the date of 
the complainant's knowledge of the union’s refusal to 


proceed, not within 90 days from the date when that 
decision is later upheld through the internal union review 
‘procedure. As the circumstances of the case showed 


facts and the obvious lack of clarity in the directives, as 
well as the autocratic way in which the complainants 
were disciplined, led the Board to conclude that the union 
had violated section 185(g). 


In the only decision in which a breach of section 136.1 
was found, the union had again refused to file a 
grievance on an employee’s behalf. The complainant 
was terminated after being misled by his supervisor into 
believing he could ignore a displacement notice without 
losing his seniority. His union representative claimed 
that he had advised the complainant to fill out the bottom 
part of the displacement notice in order to protect his 
seniority. The Board found that the union missed the 
real issue which was that the employer’s advice to the 
complainant had caused him not to protect his seniority 
rights. Consequently, the complaint was granted and 
the matter referred to arbitration. 


Finally, the Board upheld a section 161.1 complaint? 
filed by five longshoremen alleging that Local 1845 had 
treated them in an unfair and discriminatory manner by 
changing the dispatching rules in a way that took away 
their priority, solely because of their admission to 
another Local of the International Longshoremen’s 
Association (ILA). After reviewing its jurisprudence on 
the terms "fair and undiscriminatory rules of dispatch,” 
the Board found that the resolution that brought about 
the new dispatching rules was discriminatory, unfair and 
in contravention of the ILA constitution which in no way 


‘that the complainant knew of the union’s refusal to 
proceed with his grievance well before 90 days before 
his complaint was filed, the Board found the complaint 
‘untimely. The Board added, however, that bargaining 
-agents could not avoid their duty under section 136.1 by 
encouraging or requiring their members to exhaust inter- 
nal avenues before resorting to any court or tribunal and, 
at the same time, taking advantage of the time limits 
under the Code. 


prohibited dual membership but even provided for it. 
The Board retained jurisdiction with respect to the 
remedies under section 189 and asked the parties to file 
their submissions to that effect. 


Other Decisions 


The Board considered two applications for religious 
exemption made under section 162(2). 


The last gase in which section 136.1 complaints were 
‘dismissed~~ concerned six longshoremen who alleged 
they had been fined by their union and threatened with 
expulsion for non-payment, all because they had not 
complied with the collective agreement with respect to 
the new procedure of signifying their availability for 
dispatch. The Board found that the union’s conduct, 
| while regrettable, was not arbitrary, discriminatory or 
| motivated by bad faith, nor did it find it negligent or 
superficial.~“~ However, the Board did find that the union 
had contravened section 185(g) which prohibits the 
imposition of disciplinary measures in a discriminatory 
“manner. The evidence revealed that the membership 
| was not consulted nor informed by the union about the 
new interpretation of the collective agreement. Those 


In Murray L. Wiebe,”’ the Board found that the applicant 
met the four-criteria dest outlined in Richard Barke 
and in Lise Guertin,~~ but felt that Mr. Wiebe’s need for 
an exemption did not outweigh the desirability of allow- 
ing the principle underlying section 162(1) to operate as 
universally as possible. Given the fact that Mr. Wiebe 
took the job realizing he would have to pay union dues 
and would not have quit his job if the exemption was 
refused, the Board concluded that his objection had 
more the flavour of a strong preference than a "com- 
pelling necessity." The application was therefore 
dismissed. 


31 


NS SRT SRE SSS SRS RSS BR EL TE SE aE ES I ES SL SD ZS SE I 


In Paul D. Crone,°° the Board granted a religious 
exemption to a driver who testified that he would be 
forced to leave his employment if he did not get the 
exemption. The Board found that the applicant’s 
objection was based upon a "compelling necessity," the 
fifth criterion established by the Board in Murray L. 
Wiebe. 


In Iberia,°° the employer had not complied with the 
Board’s remedial order issued in response to a violation 
of the unfair labour practice provisions of the Code. The 
remedy was that the Board’s reasons for decision in the 
unfair labour practice complaint case be distributed to all 
employees, but the employer had communicated only an 
excerpt. The Board declined to file the order in the 
Federal Court pursuant to section 123 of the Code, but 
issued an additional order that the first order be complied 
with and that the reasons for decision in this particular 
case also be distributed to the employees. 


Occupational Health and Safety 


The Board dealt with four complaints alleging that 
employers had contravened section 104(a) of Part IV by 
penalizing employees who had exercised their rights 
under the safety provisions. Two of those complaints 
were granted. 


The first complaint to be granted?? was brought by a 
driver who refused to drive a truck with faulty brakes. 
The Board, sitting as a single member quorum, did not 
believe that the employer had never been informed by 
the complainant that he had refused to work pursuant to 
section 85(6) of the Code. Therefore, the Board con- 
cluded that the employer had violated section 104(a). 
Since the complainant did not wish to be reinstated, the 
Board ordered that he be compensated for the money he 
would have earned but for his unjust dismissal. 


In Mary Glover et al.,!°° CUPW filed a complaint on 
behalf of 12 employees disciplined for refusing to work 
in an area where asbestos was being removed because 
they believed that no testing was being conducted to 
detect asbestos fibers in the air. It was agreed to take 
Mrs. Mary Glover’s complaint as atest case and hold the 
other 11 complaints in abeyance. The employer raised 
a preliminary objection to the effect that the employees 
had not followed the procedural requirements set out in 
sections 85(6) (report to employer) and 86(1) (notice to 
safety officer) before filing their complaints under section 
90(1). This objection was dismissed, as the Board found 
that the substance of the Code had been sufficiently 
complied with. On the merits, the evidence revealed that 
Mrs. Glover had reasonable cause to believe that a 
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condition existed that constituted a danger to herself and 
that she was sincere in leaving the work area. Conse- 
quently, the Board found that Canada Post acted in a 
manner contrary to section 104(a). Exercising its 
remedial powers under section 91, the Board ordered 
the employer to remove from Mrs. Glover’s record the 
report of the disciplinary interviews and compensate her 
for any lost wages and benefits she would have received 
if it was not for the imposition of the disciplinary action. 


The third case’ involveda complainant who refused to 
work on a piece of salvaged stainless steel because he 
thought a yellow substance on it might be poisonous. A 
provincial mine inspector was called to the mine site and 
found the material to be safe to work on. The com- 
plainant still refused to work and was terminated. The 
Board dismissed the complaint, as it found that the 
complainant’s motivations were not sincere when he 
refused to work after the safety inspector’s determination 
and, even if he was sincere, he no longer had reasonable 
cause not to continue to work. His only recourse was a 
reference to the Board pursuant to section 86(5) which 
he failed to make. 


The last section 90(1) complaint !02 involved letter 
carriers who were penalized for not crossing a picket line 
set up by fellow employees members of CUPW,, in front 
of the work place. The complainants claimed that the 
picket line was dangerous and that their decision not to 
cross it flowed from section 85. The complaints were 
dismissed, as the alleged danger occurred outside the 
work place and before the complainants arrived at work. 
The Board held that the "right to refuse to work" pursuant 
to section 85(1) operates only while the employees are 
at work, which was not the case here. 


In an interim decision, '° the Board, sitting as a single 
member quorum pursuant to section 105.8, declined 
jurisdiction with respect to certain types of complaints | 
under Part IV. In particular, the complainants alleged 
that their employer had violated section 104(a) by ter- 
minating their employment for having fulfilled their duties 
under section 83(1). The Board agreed with the - 
employer’s position that a complaint alleging violation of - 
section 104(a) is restricted to situations where — 
employees had exercised their right to refuse to work in © 
certain unsafe circumstances, as provided by sections — 
85 or 86. However, the Board granted the complainants’ - 
request to amend their complaints to bring them within 
reach of the Board’s remedial powers under Part IV of 

the Code. | 


Finally, in Canadian Broadcasting Corporation, '™ a 
summit panel of the Board dealt with an application 
seeking review of an unpublished letter decision 
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rendered under Part IV. The applicant alleged that the 
original panel lacked jurisdiction under section 96.3(c) to 
order that the compensation owed to the complainant 
include pre-award interest. This argument was 
dismissed, as the Federal Court of Appeal made a ruling 
onthe question and upheld the Board’s jurisdiction inthis 
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case. The employer’s second argument based on the 
inopportunity of granting interest was also rejected as 
the summit panel concluded that it is up to each panel 
seized of a case to determine the appropriate remedy 
based on the evidence heard. 
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Judicial Review and Related Proceedings 


In 1987-88, the Federal Court of Appeal received 34 
applications for judicial review of Board decisions under 
section 28(1)(a) of the Federal Court Act. This is in 
addition to the 18 applications that were still pending 
before the Court at the end of the 1986-87 fiscal year. Of 
these applications, 13 were eventually withdrawn. The 
Court did review 11 of the applications; the Board’s 
decision was upheld in 10 cases and set aside in 1 case. 


The one case in which the applicant was successful was 
Canada Post Corporation v. Association of Rural 
Route Mail Couriers et al.! The Board issued an 
interim decision in the course of its review of the bar- 
gaining units of Canada Post addressing the issue of 
whether rural route couriers could avail themselves of 
Part V of the Canada Labour Code. The Board 
decided that section 13(6) of the Canada Post Corpo- 
ration Act did not apply to the activities of the couriers 
and that the latter were therefore entitled to exercise their 
rights under Part V of the Code. The Federal Court of 
Appeal unanimously quashed the Board’s decision. The 
justices disagreed on the question of whether the Board 
had made a jurisdictional error or its interpretation was 
patently unreasonable; however, in either case, the 
Board’s privative clause did not protect its decision. The 
application for leave to appeal to the Supreme Court of 
Canada by the Letter Carriers’ Union was dismissed. 


The Banque Nationale du Canada, succursale de 
Senneterre v. L’Union internationale des employés 
de commerce, section locale 508° case arose from the 
Federal Court of Appeal having referred the case back 
to the Board in an earlier decision. The issue then had 
been the Board's power to use its power to review under 


section 119 of the Code to revoke a certification on the 
employer's request. The Board reconsidered the matter 


under section 119 but decided not to grant the revo- 


Cation. The bank then applied to have the decision 
quashed. The majority of the Court concluded that the 
Board had exercised its jurisdiction properly and there- 


fore that its decision was protected by _ its privative 


Clause. One justice would have referred the case back 
tothe Board for further reconsideration. 


_In Canadian Broadcasting Corporation v. Broadcast 
Council of Canadian Union of Public Employees, 
Local 667, et al.,” the question raised was whether the 
Board has the right to grant pre-award interest to a suc- 


cessful complainant under what is now section 91(c), 


Part IV of the Code. MacGuigan J. was of the view that 
Compensation meantcurrent equivalency, not merely the 
nominal amount the complainant would have earned, 
_ and upheld the Board’s right to grant pre-award interest. 
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Grain Workers’ Union, Local 333, C.L.C. v. Prince 
Rupert Grain Ltd. et al. “concerned the issue of whether 
the same Board panel must hear a case on which it had 
previously reserved jurisdiction. In this instance, the 
Board had determined there had been a technological 
change within the meaning of the Code. The Board 
reserved jurisdiction on the exclusion of employees from 
the bargaining unit if this could not be negotiated. A dif- 
ferently constituted panel held a hearing on this point 
and noted that section 120.1 of the Code permits the 
Board to have different panels hear severable parts of a 
case. The Court said simply that the applicant had not 
objected to the change of panel at the time and therefore 
had waived its right to do so. Furthermore, the case was 
severable and there was no contravention of the rule "he 
who decides must hear." 


In David Sarty v. Canada Labour Relations Board,” 
the applicant sought to challenge the Board’s refusal to 
rehear the applicant’s complaint under section 119 of the 
Code. The Court decided that there was no error of juris- 
diction or denial of justice in the Board’s decision not to 
rehear. Furthermore, Mahoney J. noted that a recon- 
sideration does not reopen the process to judicial review 
nor does it suspend the running of the time limit for an 
attack on the initial Board decision under section 28 of 
the Federal Court Act. The application was dismissed. 


The Central Western Railway Corporation v. United 
Transportation Union et al.” case concerned the 
Board’s constitutional jurisdiction to declare a sale of 
business between Canadian National Railway and 
Central Western. The Federal Court of Appeal unani- 
mously rejected the Board’s reasons for seizing juris- 
diction in this case, but a majority upheld the Board’s 
result. All three justices decided that the declaration 
made under section 92(10)(c) of the Constitution Act 
(1867) making the railway a federal work continued to 
operate until Parliament withdrew it. Marceau J. also 
concluded it was still an interprovincial undertaking. 
Hugessen J. dissented in result, reasoning that being a 
federal work did not necessitate that the labour relations 
also be federal. The Supreme Court of Canada granted 
leave to appeal June 2, 1988. 


In Maritime-Ontario Freight Lines Ltd. v. Canada 
Labour Relations Board et al.’ there was a challenge 
against a certification issued by the Board for all 
employees of Maritime-Ontario Freight Lines Ltd. 
"working out of Ontario." The employer used various 
arguments to try to show that "working out of" was so 
vague as to constitute an error of jurisdiction on the part 
of the Board. The Court admitted that the Board’s 
phrase could have been more precise but rejected the 
contention that it constituted an error of jurisdiction. The 
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employer also alleged that the Board had breached the 
rules of natural justice in complying with its own regu- 
lations. Maritime-Ontario maintained that by assessing 
union support on the date of receipt of the application 
for certification, as per the Board’s rules, it ignored 
submissions made later. |The Court rejected this 
argument reasoning that there was no evidence that any 
submissions were before the Board or that they had not 
been properly considered. 


The Altus Construction Services Ltd. v. United Steel- 
workers of America® case arose from the decision of a 
plenary session of the Board reconsidering the decision 
of a panel. The original panel had refused to certify a 
bargaining unit on the basis that there would be no 
employee shortly thereafter. It decided the Board had a 
discretion to refuse a certification when it would be an 
academic exercise. The plenary Board decided other- 
wise. The employer challenged this Board decision on 
the ground that the Board’s refusal to exercise its dis- 
cretion constituted an error of jurisdiction. The Court dis- 
missed the application on the ground that the Board did 
not reject that there was discretion, but had said it only 
existed until the provisions of the Code had been met. 
Furthermore, the Court noted this decision was clearly 
within the Board’s jurisdiction and hence protected by the 
privative clause. 


In Canada Post Corporation v. Canadian Union of 
Postal Workers,~ the employer challenged the Board’s 
decision that the franchising of postal services to a retail 
drugstore constituted a sale of business within the 
meaning of the Code. Pratte J. upheld the Board’s 
reasoning that the postal activities of the drugstore were 
integrally related to Canada Post and therefore within the 
Board's jurisdiction. 


The Canada Post Corporation v. Canadian Union of 
Postal Workers et al. ~ case arose from the Board’s 
decision not to grant the employer’s leave to withdraw 
from acase it had initiated to review its bargaining units. 
Canada Post challenged this decision with a section 28 
application. However, before the case could be heard, 
the unions brought a motion to quash that application. 
The Court agreed with the unions’ view that the decision 
in question was not one subject to review under section 
28, and granted the motion. 


Lastly, in Iberia, Lignes aériennes d’Espagne, S.A. c. 
Monique Verrault, the Board’s determination that the 
complainant’s demotion and transfer constituted an 
unfair labour practice was challenged. The employer's 
application for judicial review was dismissed without 
reasons. 
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In addition to the applications under section 28 of the 
Federal Court Act, the Board was a party to several 
motions of various kinds. 


In Terminaux portualres du Québec Inc. c. Assocla- 
tlon des employeurs maritimes et autre, “ the 
employer brought a motion to stay the Board’s order 
directing all longshoring employers of Bécancour and 
Trois-Riviéres to appoint an agent under section 132 of 
the Code. The motion was rejected without reasons. 


A motion to quash a section 28 application filed by the 
employer was brought in Canadian Pacific Airlines ef 
al. v. Canadian Air Line Pilots Association et al. 
against a Board order requiring the employers to provide 
certain information and documents prior to the hearing. 
The employers challenged the Board’s jurisdiction to 
make this type of order. The union moved to quash on 
the basis that it was an interim decision not reviewable 
under section 28. The Courtdismissed the motion 
to quash because (1) the order being attacked was one 
the Board was mandated to make and (2) it was one from 
which legal rights and obligations flow in that the 
employers were obliged to do something which, if the 
order was made without jurisdiction, could never be cor- 
rected; the employers were subject to contempt 
proceedings and to penal proceedings (sections 123 and 
192 of the Code). The Board’s application for leave to 
appeal this decision was also denied by the Supreme 
Court on June 30, 1988. 


In Maritime-Ontario Freights Lines Ltd. v. Canada 
Labour Relations Board et al.,' the employer brought 
a motion to stay the Board’s order that the parties begin 
collective bargaining. In addition, the employer sought 
to have the contents of the casebook varied to include 
employees’ interventions about the union. The Court 
rejected the motion to stay without comment. The 
motion to vary the casebook was also denied. 


In addition to the above, there were three motions for 
extensions of time to file section 28 applications. All 
were denied without reasons. 


Lastly, there was a writ of evocation in Quebec Superior 
Court in Société de radio-télévision du Quebec a 
Conseil canadien des relations du travail. ~ The 
employer challenged the Board’s constitutional juris- 
diction on the basis that its operations were strictly 
provincial. The Court rejected the writ as it did not find 
it was evident that the undertaking was strictly provincial 
and that the Board had no jurisdiction. The Court also 
stated that, given that the issue is a constitutional one, 
the Board is the proper forum and has jurisdiction to hear 
the evidence. 


Canada Post Corporation v. Association of 
Rural Route Mail Couriers et al. (1987), 46 D.L.R. 
(4th) 716; and 88 CLLC 14,006 (F.C.A.) 


Banque Nationale du Canada, succursale de 
Senneterre, Québec c. L’Union internationale 
des employés de commerce, section locale 508, 
judgment rendered from the bench, Court file 
no. A-104-87, October 16, 1987 (F.C.A.) 


Canadian Broadcasting Corporation _ v. 
Broadcast Council of Canadian Union of Public 
Employees, Local 667, et al., [1987] 3 F.C. 515; 
(1987), 38 D.L.R. (4th) 617; and 76 N.R. 155 


Grain Workers’ Union Local 333, C.L.C. v. Prince 
Rupert Grain Ltd. et al., [1987] 3 F.C. 479; (1987), 
38 D.L.R. (4th 467; and 77 N.R. 310) 


David Sarty v. Canada Labour Relations Board, 
judgment rendered from the bench, Court file 
no. A-91-86, April 6, 1987 (F.C.A.) 


Central Western Railway Corporation v. United 
Transportation Union et al. (1988), 47 D.L.R. (4th) 
161; and 84 .N.R. 321 (F.C.A.) 


Maritime-Ontario Freight Lines Ltd. v. Canada 
Labour Relations Board et al. (1988), 88 CLLC 
14,009 (F.C.A.) 


Altus Construction Services Ltd. v. United 
Steelworkers of America, judgment rendered 
from the bench, Court file no. A-532-87, February 9, 
1988 (F.C.A.) 


Canada Post Corporation v. Canadian Union of 
Postal Workers, judgment rendered from the 
bench, Court file no. A-762-87, January 28, 1988 
(F.C.A.) 
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Historical Overview of the Canada Labour Code (Part V) 


Prior to 1973, Part V of the Canada Labour Code dealt 
essentially and almost exclusively with the acquisition 
and termination of bargaining rights. In 1973, the Code 
was reenacted and it provided for additional duties and 
functions of the Canada Labour Relations Board, which 
included: 

- the investigation, mediation, hearing and determi- 
nation of complaints of unfair labour practices against 
employers, unions or their agents; 


the investigation and determination of applications 
respecting technological changes; 


the determination of applications for declaration of 
unlawful strikes or lockouts; 


the determination of the rights and obligations of 
employers and bargaining agents in the case of 
mergers, amalgamations or sales of business; and 


the determination of single bargaining units for a 
geographical location. 


This "new" Part V also extended bargaining rights to 
professional employees, dependent contractors, and 
employees whose duties included the supervision of 
other employees. 


In 1978, Part V of the Canada Labour Code was further 
amended through Bill C-8 and the jurisdiction and 
powers of the Board were increased. Major features of 
the amendments to Part V included: 

- the expansion ofthe Board to provide additional Vice- 
Chairmen; 


the discretion to order representation votes and 
related run-off votes; 


the determination of the wishes of the majority of 
employees in a bargaining unit as of the date of filing 
of the application for certification or such other date 
which the Board considers appropriate; 


the requirement for unions to fairly represent all 
members of the bargaining unit as well as a 
requirement of fair and objective referral procedures 
by union hiring halls; 
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on referral fromthe Minister of Labour, the settlement 
by the Board of the terms and conditions of first 
collective agreements; and 

- the requirement that a union or employers’ organi- 
zation provide its members with an annual financial 
statement. 


Furthermore, the scope of the discretionary powers of 
the Board in dealing with unlawful strikes or lockouts was 
broadened by giving the Board the authority to issue 
cease and desist orders in situations of unlawful work 
stoppages. The Board also acquired the function of 
granting consent to prosecute, formerly performed by the 
Minister of Labour. 


A new jurisdiction was granted to the Board by Part IV 
of the Code concerning the appeal of a safety officer's 
decision regarding dangerous or unsafe working 
conditions, and the hearing of employees’ complaints 
alleging discriminatory treatment for exercising their 
rights in relation to safety. 


Further amendments were made to the Code when Bill 
C-34, An Act to Amend the Canada Labour Code, was 
proclaimed in force effective July 18, 1984. These most 
recent amendments to Part V of the Code included: 


a new definition of "dependent contractor"; 


the extension of collective bargaining provisions to 
what the Minister deems major projects; 


the provision for compulsory dues deduction from all 
employees in a bargaining unit by the employer, 
where the union so requests, whether or not the 
employees are union members; 


the authority to override the provisions of a collective 
agreement when an employee, because of his. 
religious conviction or beliefs, objects to joining a 
trade union or to paying regular union dues. The 
Board may now waive the requirement of union mem- 
bership and allow for the amount of union dues 
required to be paid to the union to be paid instead to 
a registered charity within the meaning of the Income 
Tax Act; 


a rewording of the duty of fair representation 
provision; and | 


the extension of the notice period for proposed tech- 
nological change from 90 to 120 days prior to the 
effective date of a technological change. In addition, 
an employer now must provide the bargaining agent, 
oi request, with a detailed description of the nature 
of the technological change and the names of 
employees likely to be affected. The Board may grant 
leave to the bargaining agent to serve notice to 
the employer to bargain concerning the proposed 
technological change. 
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Finally, there was a provision made for the appointment 
of part-time Board Members to assist the Board in 
carrying out its functions under Part IV of the Code as 
well as provision for any Board Member to dispose of an 
uncontested application or matter referred to the Board 
under Part V of the Code. 


Statistical Tables 


name . 


The tables on the following pages provide additional annual reports, which had been manually tabulated. 
details on the Board’s caseload and activities. Where there continues to be a discrepancy, the figures | 
produced by the automation system will be used and 


The historical data produced by computer may not deemed correct. 
always correspond to figures contained in previous 
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Table 1 


Applications Received by Type of Case 
and by Region in 1987-88 


Head- Total 
Type of Case quarters Atlantic Quebec Ontario Central Pacific Canada 


Review 

Certification 

Declaration of Single Employer 
Revocation 

Successor Rights 

Sale of Business 

Settlement of First Agreement 
Technological Change 
Unlawful Work Stoppage/Lockout 
Unfair Labour Practice 

Safety 

Whether Employee Covered by 
Collective Agreement 
Miscellaneous 
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Table 2 


Applications Disposed of by Type of Case 
and by Region in 1987-88 


Head- | Total 
Type of Case quarters Atlantic Quebec Ontario Central Pacific Canada 


Review 

Certification 

Declaration of Single Employer 
Revocation 

Successor Rights 

Sale of Business 

Settlement of First Agreement 
Technological Change 
Unlawful Work Stoppage/Lockout 
Unfair Labour Practice 

Safety 

Whether Employee Covered by 
Collective Agreement 
Miscellaneous 


31 104 
29 165 
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Table 3 


Nature of Cases Received by Industry 
in 1987-88 


Industry Cert. Review MRevoc. U.L.P.* Strikes Misc. Total 


Air Transport 
Banks 
Broadcasting 
Communications 
Crown Corporations 
Feed and Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North Territories 
Miscellaneous 
Non Federal 
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* Unfair Labour Practice 


Table 4 


Nature of Cases Disposed of by Industry 
in 1987-88 


Industry Cert. Review MRevoc. U.L.P.* Strikes Misc. Total 


Air Transport 
Banks 
Broadcasting 
Communications 
Crown Corporations 
Feed and Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North Territories 
Miscellaneous 
Non Federal 
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Table 5 
Size of Bargaining Units Certified 


in 1987-88 
Number of Number of 
employees Applications % Cumulative % 
0/10 23 21.5 21.0 
11/20 21 19.6 41.1 
21/30 14 10.3 51.4 
31/40 2 8.4 59.8 
41/50 7 6.5 66.3 . 
51/60 9g 8.4 74.7 
61/70 6 5.6 80.3 
71/100 10 9.4 89.7 
101/130 3 2.8 92.5 
131/160 0 0.0 92.5 
161/190 1 0.9 93.4 
191 and over 7 6.6 100.0 
Total 107 100.0 
Total number of employees affected: 6,053 
Median size of units is 29 employees. 

Table 6 


Certification Applications Disposed of 
by Industry in 1987-88 


Total 
Industry Granted Rejected Withdrawn numberof Heard Votes 
decisions Held 


Air Transport 
Banks 
Broadcasting 
Communications 
Crown Corporations 
Feed and Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North Territories 
Miscellaneous 
Non Federal 
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Table 7 


Review Applications Disposed of 
by Industry in 1987-88 


Total 
Industry Granted Rejected Withdrawn number of Heard 
decisions 


Air Transport 
Banks 
Broadcasting 
Communications 
Crown Corporations 
Feed and Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North Territories 
Miscellaneous 


at 
at oh 
Woono 


|= ADIN TaIWNM NNO 
|]=2 0 WUO NM ON W 
ODOOR]NDOOON OO 
ak 
wOOOMDNM WO 
OOOH] |$ WOON H OO 


Table 8 


Unfair Labour Practice Complaints Against Employers 
Disposed of in 1987-88 


Withdrawn/ 
Industry Granted Rejected Settled Total Heard 


Air Transport 
Banks 
Broadcasting 
Communications 
Crown Corporations 
Feed and Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North Territories 
Miscellaneous 
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Table 9 


Unfair Labour Practice Complaints Against Unions 
Disposed of in 1987-88 


Withdrawn/ 
Industry Granted Rejected Settled Total Heard 


Air Transport 
Banks 
Broadcasting 
Communications 
Crown Corporations 
Feed and Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North Territories 
Miscellaneous 
Non Federal 
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Table 10 


Unlawful Strike/Lockout Applications 
Disposed of in 1987-88 


Withdrawn/ 
Industry Granted Rejected Settled Total Heard 


Air Transport 
Banks 
Broadcasting 
Communications 


Crown Corporations 
Feed and Grain 
Longshoring 
Railways 

Road Transport 
Shipping 

North Territories 


ODONN"?OOONOCN 
OOON-"O-"ONOO 
OO MNOWOO-NOCO 
COONS OOH -]-DONM 
OO-]-$NWO-"OWOO 


49 


Table 11 


Number of Cases Heard by Type of Case* 
in 1987-88 


Type of Case 


OOOO OO OOOOH OOOOH TEESE SESE EOE HEHEHE EOE EOE EH ER EES ESSE EES ES OES SS EES EE ESE TH SESH SET ES HSE ST OH TSH SS SHE SEHEESOHF HHH HO OTS OHHSHEFHSHSHEHES OTOH SESE 


COTUICAUON chectvcccsvesssccuccersatcescupaccoedsescroesenvcnsneonagenvaceneranindcdseasy meester opvnatsetety suoueneer tse irvacteceeseieeaaaas 

Change of Terms and Conditions of Employment . ............cccsscssssssscceecsecenenssnssarsessesesecssesoreseneansaee 
Declaration.of Single EMpPloyer eec.c..cecccce.ct-ccs-2--deesncessbassiltl'uoracencaguces cassorsee seh oaucevece’e <r to" soul eaieme urea 
RREVOCANOM a ccrsie, cstes Sic cactstoaceuucdtecscsasebaseacethccuntleved¥vieenscsuvehecuseeeveMc inaces=stieseitzocsearetkcs feta: eames 
SalasOlBuSINGSS — xb iccusscdsnueschouncBQhnacocscdssicpheosnnnede Basuuveesess tb antectes Setaccaencssstespbeosaeneycesndteas teen neee tam 
Whether Employee Covered by Collective Agreement ..........ccsceecessesssesressseesecsnesssessaecnnenseeseeeneens 
Fecnnological CNange —i-..c..... Ges csesaec caters ssascasStevcate<snenutesonstene Oh eadrs veroneessuecensestencssncesssiee- anaeeam 
FROIGIOUSODIOCHIORUE cee excesses She cs carsovncete toes csec ote aperceiavas ots Gnpntra oeerecs si rdavaua ents squecvechen ee career cera 
Imposition of First Collective AGrEEMENt 2.........ids.sscosssvesnastoscrsntosocesnsessesnassansensconesonssenacaneregeeseparye 
WinlaWwiUWWOneStoppage: 225 1-iiccsssosencsssMecsast encodeoneusccage ceca tesookte oy <SeceeuouecWees cdaculecane seed seeeee ta nam 
GomplaintofiUntaif, Labour Practice \.......20.-.c....0etessennsnuscestvssssssectatorscnssarsednastcnneess sunsaadenveredencesateaameee 
Consent tO Prosecute es earner ereeer ert 
Filing of Board:\Ordenin Federal Court \..-2e...<..-5. 5 scsccttetrecsers. BRC avvevcoche ts sunasunaeee eked Oltteeae ata 
Access to: Employers: Premises <i. ci cstancee.cssccay sce sdtncatievascetccercuntyartee sonevec cues coaine Cocacryvaceentareesteariaers 


* Figures represent number of cases where Board held a public hearing. 


Table 12 . 
Number of Days Spent in Hearing 
by Region in 1987-88 


PARLE ore cc Mev akosuactinnd deaucles trcsenadecte teats ee use wie eet en Recreate Soe cee cence rene aos eee Ee 


POPPE HEE H HES EE EE SHH EH ETE ES EEE SHEET HET OE EEE ESSE TSH O EET HEESEE SEES EH SESE ESEH EO EEE EHUS EHS EE EHH EF HHH EH TOOL HEHEHE SOSH SH ESTES OH EH EHS ES ESE SH SE ESES 


OONTATIO - seadencedetdcnan eect db o0 oc heh aacecueeu nak egevne ee ee ee 
Pacific and Central 
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Table 13 


Summary of Cases Carried Over, Recelved 
and Disposed of in 1987-88 


Carried With- Total Carried 
Type of Case Overfrom Received Granted Rejected drawn/ Disposed Over to 
1986-87 Settled of 1988-89 


Review 

Certification 

Declaration of Single Employer 
Revocation 

Successor Rights 


—_ 
So 


NON 


Sale of Business 


Whether Employee Covered 
by Collective Agreement 
Technological Change 
Religious Objection 
Settlement of First Agreement 
Unlawful Work Stoppage 
Unfair Labour Practice 

Safety 

Miscellaneous 
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Financial Statement 


_—————— 


Statement of Expenditures for the Year Ended March 31, 1988 
(with comparative figures for the year ended March 31, 1987) 


—___ 1985 


Salaries ANG Wades tier eese rvs yee cen no ncecacpruereencostvcncetpeurantencatectaevramacrs $4,295,731 $4,048,792 
Contributions to employee benefit Plan ............ceeesssecsseeesneeettteeeenteeeeeneeeees 711,000 633,000 
Transportation ANd COMMUNICATIONS ..........cesecseescesteeneeeecereeeeeerscteeeeseneees 645,840 619,354 
LTVFOTTTRLIONT Cero ee nc shee reccdeceedehoasdetadusgensvonwdadsactre tdslasweanraoatsdeeeneds 107,061 141,358 
Professional and SpeCial SErviCeS .............csscessscesseceseessneesteteseeeeseeceneeseeeenes 391,552 399,114 
PREIS erases hes seach ee re Src nseth ie ees teaa nace tonatcaganasananmrtense 151,423 134,137 
Purchased repair And UPKEEP ...........scssesscsssessesscsessesceneseessetseetsesseeseseesensees 39,796 25,877 
Uitilitiesumaterialstana:SUDPNCS 255 i. oe csr csscc cers crn yenaeccganessesuconeenacencccensp-ceneconee 120,907 114,367 
All OtMer OXPENGITUFES .............secsoerrorrcssrsencescssocsseccssnsennesadasrecsnsssesconresesessees 3,281 4,712 
Ce ieaAl etree see ae tee eae aerate eee en cee veo ssenaeMlasasec ence aescialh cevsabestgreseeeecdtene sk 184,015 15,254 
Accommodation provided by D.PW. -.2. 25. ..c.-cccssncteocsso-csanncsasendssascdannesersqunsees 1,348,000 1,100,000 
DSISHCHEGUGSSUC sk aacce Peetetd aus ona esceren sconce consansedcncsuns tdecanse svssesasesaccmanenasees 15,000 12,000 
Insurance premiums paid by T.B.S. ............scssesccsseresreessecsrsserseseeesrscrsesseeees 96,000 90,000 


TUOUBI EXON O SS tetera ogee cesccce cccesecczcsssneanesenntyetucaatagnesc-aeeteeenreryetas $8,109,606 $7,337,965 


Total expenditures provided by: 


Department Of LabDOUEV O16 10.5 oie cccscceccsccszescs stare: scanasasteeceasaneeaccaccanensiaesoeas $5,939,606 $5,502,965 
EIMOIOV GG CONGINS xncarcecoccrercorccseccecnsenecoazetensacccaneive sen cmetenert cave aar teresteract crn 711,000 633,000 
O0.G.D. which provided services without CNarge .............:cscceeeeeseeeteetteeees 1,459,000 1,202,000 


$8,109,606 $7,337,965 


Certified correct: Approved: 


Chairman 


Director of Administrative Services 
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Nombre Composition du Conseil/groupes de membres 
complet de janvier 1984 a mars 1988 
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Membres expérimentés du Conseil 


Groupes du Conseil pouvant régler des 
affaires - un groupe se compose du 
Président ou d’un Vice-président et de 
deux Membres expérimentés du Conseil 


Déc. 85- Oct. 86- Avr. 87- 


Janv. 84 J 
Sept. 86 Mars 87 Juill. 87 


Juill. 84 
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